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Though not yet six years old, the Affordable Care 
Act (ACA) has accumulated a record of remarkable 
accomplishments. Despite uncompromising political 
opposition; widespread public misunderstanding; 
serious underfunding; numerous lawsuits, three of 
which have so far made it to the Supreme Court; and 
major technological failures at launch, the ACA has 
largely succeeded in its principal task—enrolling tens 
of millions of people in health insurance coverage. 
Indeed the period from 2010 to 2015 may be the most 
successful five years in the modern history of health 
policy.

The ACA has already achieved many significant 
accomplishments:

• The ACA has reduced the ranks of the 
uninsured by an estimated 17.6 million since it 
was adopted in 2010.1 This is a striking reduction, 
especially in light of the refusal of twenty states 
to implement the ACA’s Medicaid expansion, 
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one of the ACA’s core coverage strategies.2 The 
percentage of Americans under the age of 65 
who lack health insurance is now lower than at 
any point in the past five decades (see Figure 1).

• Hospital expenditures for uncompensated 
care have plummeted by $7.4 billion, with the 
decline particularly great in states that embrace 
the ACA’s Medicaid expansion.3

• Health care prices have grown at an annual 
rate of 1.6 percent since the ACA was adopted, 
roughly in line with overall inflation and the 
slowest rate for any comparable period for the 
past half century.4 Economic conditions have 
contributed to this favorable trend, but the 
ACA also played a helpful role.

• Public health care expenditure growth has 
markedly slowed, which suggests the change 
extends beyond transient economic patterns 
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associated with the Great Recession. The ACA 
is now projected to reduce budget deficits far 
more than was projected at the bill’s passage.5 

Between January and March 2015 alone, the 
Congressional Budget Office (CBO) and 
the Joint Committee on Taxation reduced 
their estimated costs of ACA’s 2015–2025 
coverage provisions by $142 billion.6 Medicare 
expenditure growth has fallen markedly below 
original projections. In 2008, for example, CBO’s 
projected that Medicare’s net mandatory outlays 
would be $759 billion in calendar year 2018. 
CBO now projects that Medicare will spend 
only $574 billion in that same year, 24 percent 
less than predicted before the ACA (see Figure 
2). State expenditures associated with the ACA 
have also been restrained, with lower Medicaid 

expenditure growth observed within states that 
embraced the ACA’s Medicaid expansion than 
in their non-expansion counterparts. 

• Average monthly premiums on the new 
marketplaces are proving reasonable, with 
manageable premium growth in most 
major markets since the ACA’s enactment.7 
Between 2014 and 2015, the population-
weighted national average premium increase 
in the lowest-cost silver plan was 2.9 percent.8 
Although 2015–16 premium growth varies by 
location and plan, average premium growth for 
the benchmark second-lowest cost silver plan 
was 7.2 percent,9 well below average premium 
growth in the three years preceding the ACA.10 

FIGURE 1
UNINSURED AMERICANS UNDER AGE 65
1972 to 2015

Source:Centers for Disease Control and Prevention, National Health Interview Survey,  uninsured status at time of survey, 1972–2015.
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• Recent data on hospital infection, preventive 
care, and avoidable hospital readmission 
(alongside continued striking progress in age-
adjusted survival) suggest that American 
medical care is better11 and safer12 than it 
has ever been. Incentives and new payment 
arrangements enacted under the ACA played 
an important part in these improvements.

Despite these accomplishments, our health care system 
continues to face serious challenges, some traceable 
to flaws and weaknesses in the ACA. The ACA 
undertook from the beginning an ambitious reform 
agenda, but some of its approaches have turned out 
to be ineffective, poorly targeted, or not ambitious 
enough to address deeply rooted problems.

Many of the remaining challenges in health care reform 
reflect the inherent complexities and path-dependency 
of the American system and were beyond the reach of 
any politically feasible reform. Perhaps the most serious 
problem—which this report will address repeatedly—is 
the inadequacy of the ACA’s subsidies and regulatory 
structures to address the problems of low-income 
Americans, for whom merely meeting the costs of 
day-to-day essentials is a continuing challenge, and 
for whom even modest monthly insurance premiums 
and cost-sharing are often serious barriers to health 
coverage and care.13

This report identifies problems and suggests potential 
solutions. Some solutions would require federal 
legislation. Others could be implemented by the 
administration, state law, or by private parties.

FIGURE 2
PROJECTED NET MANDATORY MEDICARE OUTLAYS FOR 2018

Source: Congressional Budget Office, Updated Budget Projections, individual years, 2008–2015.
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Some of our solutions are concrete and practical. 
Others are intended to provoke further thinking 
and debate. We have not precisely estimated costs 
and benefits, something that should be done before 
implementation. We understand that many of our 
proposals are not immediately politically viable. We 
believe it is important to think now about what should 
be done, and what the most important choices will be 
when political opportunities present themselves.

The first and second sections of our report describe 
steps to expand health care coverage and improve its 
affordability, particularly for low- and moderate-income 
Americans. The third section deals with improving 
the health care shopping experience for those who 
use health insurance marketplaces. The final section 
recommends improvements in the Medicaid program, 
which covers the lowest-income Americans. 

In all, we propose nineteen steps that could help fix 
recognized flaws in the ACA as well as build on its 
accomplishments. Taken together, these proposals 
would further improve the access and affordability 
of health care under the ACA, create more robust 
provider networks, enhance competition among 
insurers, improve the consumer experience, and 
strengthen the Medicaid program. We understand 
that in the current political climate, improvements 
to the ACA that require congressional action are 
unlikely. Yet an administration committed to improving 
access could take some of the actions we recommend 
without new legislation, while other proposals could be 
implemented by the states, marketplace, or simply by 
insurers.

1. Expanding Access to Health Coverage for 
Moderate-Income Americans
Fix the Family Glitch. Congress should clarify the 
legislative drafting ambiguity that led to the “family 
glitch,” or the White House should direct the Internal 

Revenue Service to interpret relevant sections of the 
Internal Revenue Code, so that working families are 
not excluded from marketplace tax credits. The result 
could allow up to 4.7 million people to gain access to 
subsidized health care coverage.

Reduce Complexity in the Tax Credit Program. The 
Internal Revenue Service should provide applicants to 
the ACA’s Advanced Premium Tax Credit program 
with clear and comprehensive explanation of how their 
credit was calculated as well as regular statements 
on applicant income so that burdensome tax credit 
reconciliations can be avoided. The result could help 
protect more of the approximately 4.8 million eligible 
taxpayers from receiving overpayments in advance 
premium tax credits.

Increase Credits for Moderate- and Middle-Income 
Families. Congress should consider either increasing 
the size and scope of the Advanced Premium Tax 
Credit program, or adding fixed-dollar, age-adjusted 
tax credits to the mix to improve access to affordable 
health insurance for moderate- to middle-income 
households. The result could dramatically expand 
coverage for families who currently receive little 
assistance under the ACA.

2. Making Health Care Affordable
Reduce Cost-sharing and Out-of-Pocket Limits 
and Improve Minimum Employer Coverage 
Requirements.Congress should amend the ACA to 
expand eligibility for cost-sharing reduction payments 
and reduce out-of-pocket limits for moderate-income 
individuals or families. Congress or the administration 
should also improve minimum essential coverage and 
minimum value requirements to ensure that employees 
receive at least a minimum level of protection from 
employee coverage. These reforms could increase the 
affordability of coverage for millions of Americans.
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Increase Use of Health Savings Accounts for 
Moderate-Income Americans. Congress should 
align the requirements of the ACA and of the health 
savings account program and consider offering 
subsidies for health savings accounts for moderate-
income individuals and families. This could make health 
care more affordable for millions of moderate-income 
Americans.

Allow Use of Health Reimbursement Accounts to 
Purchase Health Insurance. Congress should amend 
the Internal Revenue Code to allow small employers to 
use health reimbursement accounts, with appropriate 
safeguards, to help the employees purchase health 
insurance. This could make health insurance more 
affordable for millions of people.

Incorporate Value-based Insurance Design to 
Support Coverage for High-Value Services. The 
ACA requires insurers to reimburse clinical preventive 
services without patient cost-sharing if these services 
receive an “A” or “B” rating from the U.S. Preventive 
Services Task Force. In similar fashion, expert bodies 
could require public and private insurers to cover high-
value secondary prevention and disease management 
services without copayments or deductibles. 

Improve State Regulation of Network and Formulary 
Adequacy. States should adopt legislation or amend 
existing legislation to ensure that insurer networks 
and formularies are adequate and nondiscriminatory. 
Control over networks is a legitimate approach to 
controlling health care costs and ensuring provider 
quality, but networks must be regulated to ensure 
that plan enrollees can access necessary care and are 
not discriminated against because of their medical 
conditions. 

Improve Protection from Balance Billing. States 
should adopt legislation to protect network plan 

enrollees from balance billing when they access care 
in emergencies or through network providers. This is 
necessary to ensure that network plan enrollees are not 
burdened by crippling medical bills when they have not 
intentionally sought care out of network.

3. Improving the Consumer 
Marketplace Experience
Actively Guide Consumers in Coverage Selection. 
The marketplaces should provide better tools, and 
personal assistance, to consumers to select plans. This 
could help ensure that consumers enroll in the plans 
best suited to their needs and 8resources.

Improve Network and Formulary Transparency. 
The marketplaces and state regulators should demand 
greater network and formulary transparency from 
insurers and deploy tools to help consumers better 
understand the networks and formularies available to 
them. This could help ensure access to appropriate 
care and continuity of care for consumers.

Standardize Insurance Products. Marketplaces 
should standardize products their insurers offer. This 
would facilitate and improve not only consumer choice 
but also insurer competition.

4. Improving Medicaid for Low-Income 
Americans
Have the Federal Government Permanently 
Assume the Entire Cost of the Medicaid Expansion 
Population. Congress should make permanent the 
100 percent federal match for the adult Medicaid 
expansion population. This could encourage states to 
expand Medicaid coverage and protect the expansion 
population from future state budget-based cutbacks.

Constrain 1115 Waivers. Section 1115 waivers have 
proven an effective tool to permit the administration 
to accommodate the concerns of states reluctant 
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to expand Medicaid. The administration needs to 
take care, however, that 1115 waivers are not used to 
undermine basic protections of the Medicaid program 
or to discourage enrollment.

Eliminate Medicaid Estate Recoveries from the 
Expansion Population. Congress or the states 
should prohibit estate recoveries from the expansion 
population. Individuals should not be discouraged from 
seeking the medical help they need for fear that, once 
they die, their beneficiaries may have to pay for the 
health care they received. 

Improve Medicaid Payment Rates. The Department 
of Health and Human Services and the states should 
take action to ensure that Medicaid payment rates are 
sufficient to ensure adequate provider participation. 
Medicaid beneficiaries need not only a guarantee 
of coverage but also of actual access to available 
providers.

Ensure a Judicially Enforceable Right to Adequate 
Access to Medicaid Providers and to Adequate 
Medicaid Payment Rates. Recent court decisions have 
undermined the long-standing right of beneficiaries 
and providers to sue in federal court to ensure state 
compliance with federal Medicaid requirements. 
Congress should clarify continuing rights of access to 
federal court for Medicaid beneficiaries and providers 
to ensure that beneficiaries enjoy the access to care 
guaranteed them by federal law.

Reconsider a “Public Option” Early Medicare 
Coverage within Health Insurance Marketplaces. 
Individuals should have the option of purchasing 
Medicare coverage on state marketplaces. As an initial 
step, the Centers for Medicare and Medicaid Services 
should design an actuarially fair benefit package 
available on the new marketplaces for participants over 
the age of 60. 

Raise or Eliminate Medicaid and Supplemental 
Security Income Asset Limits for People Living with 
Disabilities.  The ACA does not impose asset limits 
for the Medicaid expansion population. Stringent asset 
limits remain, however, for individuals who qualify for 
Medicaid because of qualifying disabilities. States and 
the federal government should raise or eliminate these 
asset limits, which harm individuals with disabilities and 
their families.

1. EXPANDING ACCESS TO 
HEALTH COVERAGE FOR 
MODERATE-INCOME AMERICANS
Before the ACA’s passage, the United States had 
the most complicated health care financing system 
in the world. The ACA made that system even more 
complicated, by adding the new health insurance 
marketplaces, Medicaid expansion, and other 
innovations. 

Employer-sponsored group coverage remains the 
foundation of our health financing system. Federal 
and state governments heavily subsidize this form of 
coverage through exclusions from federal income and 
payroll taxes and from state income tax of employer 
and often employee contributions for coverage. 
Americans have also traditionally obtained coverage 
through many other channels. The elderly and many 
people with disabilities, for example, qualify for 
Medicare, while certain categories of the poor have 
long qualified for Medicaid and then CHIP. Programs 
such as the Veterans’ Administration and Indian Health 
Services cover other specific populations. These 
various forms of health care and coverage are financed 
through multiple funding streams that are often poorly 
coordinated. Care and coverage are also regulated by 
different federal entities and by fifty state governments, 
whose priorities, political perspectives, administrative 
structures, and regulatory requirements are often quite 
different. 
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Although the ACA included reforms aimed at virtually 
all of the various pieces of our patchwork of coverage, 
it left most pre-existing programs largely intact. 
Most Americans continue to get health coverage 
as they always have, largely unaffected by the ACA. 
When the ACA did affect individuals’ existing health 
coverage, it primarily expanded coverage, for example 
by abolishing annual and lifetime limits for employer 
coverage, allowing coverage for young adults to age 26 
under their parents’ plans, or closing the drug coverage 
“donut hole” for Medicare beneficiaries. 

The most dramatic effect of the ACA has been to help 
people who were not previously covered. Before 2014, 
most working-age adults under age 65 who were not 
offered health insurance through employment were not 
eligible for any government assistance or tax subsidies 
to help them purchase health coverage. Many people 
were unable to afford health insurance unassisted. 

The ACA took two approaches to extending 
coverage. First, it expanded Medicaid eligibility to 
cover individuals and families with incomes below 138 
percent of the federal poverty level (FPL) who were 
not otherwise covered. Second, it offered tax credits on 
a sliding scale to individuals and families with incomes 
between 100 and 400 percent of the FPL—who 
were not otherwise offered coverage in government 
programs or affordable and adequate employer-based 
coverage—to help them purchase health insurance 
through state health insurance marketplaces. In 2015, 
individuals are thus eligible for financial help as long 
as their annual incomes are below $47,080. A family of 
four is eligible for some premium assistance at incomes 
less than about $97,000.

The Medicaid expansion has not reached all Americans. 
The Supreme Court’s 2012 decision in the National 
Association of Independent Business case seriously 

TABLE 1
REQUIRED FAMILY COST OF COVERAGE UNDER ACA’S ADVANCED 
PREMIUM TAX CREDIT

Source: Internal Revenue Service, “Internal Revenue Bulletin: 2014-50,” December 8, 2014, https://www.irs.gov/irb/2014-50_IRB/ar11.h

HOUSEHOLD INCOME 
PERCENTAGE OF FEDERAL 

POVERTY LINE:

ANNUAL MAGI FOR FAMILY 
OF THREE

INITIAL MAXIMUM COST OF 
COVERAGE AS % OF INCOME

FINAL MAXIMUM COST OF 
COVERAGE AS % OF INCOME

Less than 133% Less than $26,270 2.03% 2.03%

At least 133% but less than 
150%

between $26,720 and $30,1353 .05% 4.07%

At least 150% but less than 
200%

between $30,135 and $40,1804 .07% 6.41%

At least 200% but less than 
250%

between $40,180 and $50,225 6.41%8 .18%

At least 250% but less than 
300%

between $50,225 and $60,270 8.18%9 .66%

At least 300% but not more 
than 400%

between $60,270 and $80,360 9.66% 9.66%
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weakened the Medicaid expansion by allowing states 
to opt out. Currently more than three million adults in 
twenty states are uncovered because of that decision.14 

Even so, the ACA has cut the portion of currently 
uninsured American residents under age 65 from 18.2 
percent in 2010 to 10.7 percent in 2015.15 

Furthermore, while the tax subsidy approach can 
claim many successes, it remains cumbersome and it 
has not been wholly effective. More than half of the 9 
million moderate-income Americans currently enrolled 
through the ACA marketplaces were uninsured 
before they obtained such coverage.16 Yet millions 
of Americans remain uninsured. Over 5 million of 
the uninsured remain uncovered because Congress 
deliberately excluded individuals not lawfully present 
in the United States from federal assistance.17 Others 
remain uncovered, or may lose coverage, because 
the ACA premium tax credit assistance program is so 
complex, because they do not know that assistance is 
available, or because the cost of insurance, even with 
assistance, is still too high for them to afford.18 

We shall describe strategies for improving Medicaid 
coverage later in this report. The rest of this section 
will focus on gaps in and limitations of the tax subsidy 
approach to making coverage affordable for moderate-
income Americans.

Improving the Process for Awarding Advanced 
Premium Tax Credits
At the time the ACA was enacted, political realities 
dictated that assistance for moderate-income 
Americans must be provided through tax credits rather 
than through a new entitlement program.

Many of ACA’s greatest challenges arise from the 
basic reality that the subsidy structure is poorly suited 
to financing health coverage for low- and moderate-
income Americans.19 Political and cost constraints 

also limit the generosity of these tax subsidies, which 
compounds the challenge for millions of people who 
require financial assistance to purchase health coverage.

Those with incomes below 400 percent of the 
federal poverty level (FPL) are eligible for at least 
some subsidies on the state marketplaces. Low- and 
moderate-income applicants for Advanced Premium 
Tax Credits (APTC) must predict their household 
income (actually, their modified adjusted gross income, 
or MAGI) for the entire coming year at the time 
of application (see Box 1). Yet the actual tax credits 
are based on retrospectively reported income as 
determined at tax-filing time.

Predicting household finances is especially challenging 
for individuals with fluctuating incomes. It is also 
difficult because household income includes not only 
the income of the applicant, but also the incomes of 
other household members. Even predicting household 
composition for an entire year may be challenging, as 
enrollees marry, divorce, have children, or die.

In relying on tax credits to expand coverage, the ACA 
follows a familiar strategy. Although America has 
maintained large health care entitlement programs for 
the elderly and poor, it has long relied—with bipartisan 
support—on the tax system to subsidize health 
coverage for the majority of Americans, who receive 
employer-sponsored coverage.20 

The IRS has demonstrated impressive administrative 
capacity to manage many aspects of this process, 
and has long operated programs such as the Earned 
Income Tax Credit (EITC), which rank among the 
most successful and popular efforts to assist low-
income Americans. Moreover, income-based tax 
credits, as opposed to fixed-dollar tax credits, are a 
reasonably effective way of ensuring that coverage will 
be roughly affordable regardless of a family’s income. 
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The ACA marketplace compares applicants’ projected 
income to income reported on past tax filings and 
to other available income information. If there is a 
significant discrepancy, the marketplace may request 
further verification. The applicant must also meet other 
eligibility requirements including citizenship or lawful 
presence status, and the applicant must lack access 
to a government program or employer coverage 
deemed affordable and adequate under ACA. If all 
these conditions are met, the marketplace will deem 
the individual eligible for a premium tax credit.

The ACA requires individuals eligible for tax credit 
assistance to pay for a portion of the cost of coverage, 
up to a certain percentage of gross household income. 
This percentage increases with applicants’ household 
income.* Marketplace participants with incomes 
below 150 percent of the federal poverty level (FPL); 
currently about $36,000 for a family of four) are initially 
required to pay 2.03 percent of their household income 
(see Table 1). Households with incomes between 300 
and 400 percent of the FPL (between $73,000 and 
$97,000 for family of four) required to pay up to 9.66 
percent. (These percentages will increase as the cost 
of health insurance increases.)**

Individuals’ tax credits are set based upon income, 
household size, and the premium of the second-
lowest cost silver-tier plan available to the household 
through the marketplace.*** Tax credits are paid on a 
monthly basis to the insurer that covers the household. 
If household income or other eligibility factors change 
during the year, the taxpayer is supposed to report the 
change to the marketplace, which must recalculate 
APTC eligibility and the accompanying subsidy.

At the end of the tax year, the marketplace submits 
to the taxpayer and to the IRS a 1095-A tax form, 
which indicates the amount of advance tax credits 

BOX 1

THE COMPLEXITY OF THE ACA’S 
ADVANCED PREMIUM TAX CREDIT

that the individual received during the year. Taxpayers 
must then file with their annual tax filing a form 8962 
recalculating eligibility for premium tax credits based 
on the taxpayer’s modified adjusted gross household 
income (MAGI) for the past tax year.

If the taxpayer was eligible for a larger premium tax 
credit given MAGI for the full year than was actually 
received, the additional amount will be credited 
against taxes owed or refunded. If a taxpayer received 
a larger premium tax credit than the taxpayer was 
eligible to receive, the excess amount is added to the 
taxes otherwise owed or subtracted from a refund 
otherwise due. The amount that can be recovered by 
the IRS through this reconciliation process is capped, 
with the amount of the cap varying from $300 to 
$1,500 for individual coverage based on household 
income. If household income exceeds 400 percent of 
FPL, however, the taxpayer must pay back the entire 
premium tax credit, with no accompanying cap.

* In states that enacted ACA’s Medicaid expansion, households 
with incomes below 138 percent FPL are eligible to enroll in 
Medicaid, with those of higher incomes eligible to receive 
marketplace assistance. In non-expansion states, individuals 
with incomes below 100 percent FPL are not eligible for 
financial assistance. Those with higher incomes may receive 
marketplace assistance. Lawfully-present immigrants who 
are not eligible for Medicaid are eligible for marketplace 
assistance below 100 percent of the federal poverty level.
** J. James, “Premium Tax Credits Low- and Middle-Income 
Individuals and Families Will Be Eligible for Federal Subsidies 
to Purchase Insurance Through the New Exchanges,” Health 
Affairs/Robert Wood Johnson Foundation, August 2013, 
http://www.rwjf.org/en/library/research/2013/08/premium-
tax-credits.html.

*** Technically, the benchmark premium is the premium of 
the second-lowest cost silver plan available to the particular 
enrollee at the time of enrollment considering only that 
portion of the premium that covers essential health benefits.
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The formulas used for calculating premium tax credits 
under the ACA also adjust payments to take account 
of premium variations in different insurance markets, 
household size, and the age of household members.

Yet the ACA’s program of advanceable tax credits is 
inescapably complex. Tax credits available under the 
ACA are often insufficiently generous to provide 
affordable coverage. Gaps in the current law also leave 
coverage unaffordable for many households. Were it 
politically possible, we would abandon the tax system as 
the mechanism of covering low-income Americans and 
extend Medicaid or Medicare or create a new program 
to do so. Given the daunting political obstacles to 
such approaches, we offer instead recommendations 
for improving the current system. We first address 
the biggest gap in the current program—the “family 
glitch”—and then the complexity of the tax credit 
approach.

FIX THE FAMILY GLITCH
The so-called “family glitch” may be the most glaring 
defect in the current ACA tax credit system.21 Fixing 
the family glitch is essential to providing low-income 
working families access to affordable health coverage. 
Under the ACA, workers are ineligible for marketplace 
tax credits if their employer offers them health 
insurance coverage that is deemed to be adequate 
and affordable. The family glitch arises because of the 
way in which affordability is actually defined. Current 
IRS regulations deem employer-sponsored coverage 
affordable if individual coverage (covering only the 
individual worker and not the worker’s family) costs less 
than 9.56 percent of household income.22 (Throughout 
this report, affordability and eligibility levels will be 
provided in the inflation-adjusted percentages that 
apply for 2015. These percentages will be higher for 
2016 and subsequent years).

This rule is fair for single workers, but not for many 
workers with families. Workers who need family 

coverage may be cut off from access to marketplace 
tax credits, even when the (much higher) cost of 
family coverage greatly exceeds 9.56 percent of 
income.23 Many children in low-income families caught 
in the family glitch may be eligible for the Children’s 
Health Insurance Program (CHIP). CHIP offers 
other advantages over marketplace plans, particularly 
for children experiencing significant health needs. 
However, half the states set the CHIP eligibility level 
at 255 percent of poverty or less, leaving many families 
excluded from marketplace coverage by the family 
glitch also unable to get CHIP coverage for their 
children.24 

Although the family glitch is often described as a 
legislative drafting error, it results from questionable 
statutory interpretation by the IRS (see Box 2). 
Whether this problem is addressed by Congress or 
administratively, and whether relief is extended to all 
individuals in affected families or just to dependents, 
it is important to provide working families the financial 
help they need to gain practical access to affordable 
health insurance. 

RAND Corporation researchers recently examined 
two alternatives for fixing the family glitch. The first 
approach would allow all family members, including 
employed family members with access to affordable 
individual coverage, to be eligible for the APTC if 
employer family coverage were unaffordable; the 
second approach would give only dependents access 
to APTC subsidies.25 (Alternatively, employees who 
lack access to affordable family coverage could be 
offered subsidized coverage to child-only policies.26) 
Linda J. Blumberg and John Holahan of the Urban 
Institute performed similar analyses, and obtained 
consistent estimates.27

 
The RAND team estimates that granting eligibility 
to all family members would allow 4.7 million people 
to gain access to subsidized coverage, reducing the 
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uninsured population by approximately 1.5 million 
people, with an accompanying net federal spending 
increase of $8.9 billion, slightly less than a 9 percent 
increase over the current baseline of $104 billion. The 
second approach would allow 2.3 million people to gain 
access to subsidized coverage, with an accompanying 
net federal spending increase of $3.9 billion, and a 
corresponding reduction of about 700,000 in the 
number of uninsured. (See Figure 3, p. 12.)

Average spending for health care in 2017 for those 
affected by the change would decrease from a projected 
average of $6,564 under the current rules to $4,290 

under the first option and $4,484 under the second. 
The proportion of affected working families spending 
more than 10 percent of their income on health care 
in 2017 would decrease from 87 percent under current 
rules to 47 percent under the first option or 58 percent 
under the second. Fixing the family glitch would come 
at some cost, but also would bring significant benefits 
for those who lack access to coverage because of it. 
It should be the place to start for expanding ACA 
coverage for families with incomes above the Medicaid 
eligibility level.

Internal Revenue Code section 36B(c)(2)(C), added 
by section 1401 of the ACA, provides that an employee 
is eligible for premium tax credits if the employee is 
offered employer-sponsored coverage and if ‘‘(II) the 
employee’s required contribution (within the meaning 
of section 5000A(e)(1)(B)) with respect to the plan 
exceeds 9.5 percent of the applicable taxpayer’s 
household income.” The provision further states: “This 
clause shall also apply to an individual who is eligible 
to enroll in the plan by reason of a relationship the 
individual bears to the employee.”

Section 5000A(e)(1)(B) (which governs the 
applicability of the individual mandate), similarly 
provides that affordability for purposes of the 
individual mandate is based on the cost of self-
only coverage. Section 5000A(e)(1)(C), however, 
provides:

•  For purposes of subparagraph (B)(i), if an 
applicable individual is eligible for minimum 
essential coverage through an employer by 
reason of a relationship to an employee, the 
determination under subparagraph (A) shall 

•
BOX 2

THE COMPLEXITY OF THE ACA’S 
ADVANCED PREMIUM TAX CREDIT

be made by reference to required contribution 
of the employee.
This provision could be interpreted to refer to 
the “required contribution” for family coverage, 
and indeed the agencies have interpreted 
the provision to mean this for application of 
the individual mandate tax. That is, taxpayers 
cannot be penalized for failure to purchase 
available employer coverage for their families if 
their required contribution for family coverage 
was not in fact affordable (applying an 8.05 
percent rather than a 9.5 percent (now 9.56 
percent) standard for mandate exemption 
purposes).

The tax credit affordability standard is clearly based 
on the individual mandate affordability exemption 
coverage, and the agencies should apply the same 
standard, eliminating the family glitch. Of course, 
Congress could also amend the ACA to definitively fix 
the family glitch.*

* Brittany La Couture and Connor Ryan, “The Family 
Glitch,” American Action Forum, September 18, 2014, http://
americanactionforum.org/research/the-family-glitch.
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FIGURE 3
ESTIMATED IMPACT AND COST OF FIXING THE “FAMILY GLITCH”

REDUCE COMPLEXITY IN THE TAX CREDIT 
PROGRAM 
The complexity of the ACA’s tax credit program is 
daunting. To begin, many taxpayers cannot fulfill the 
ACA’s request of accurately projecting their household 
income a year in advance. Taxpayers earning less than 
400 percent of FPL often experience variable work 
hours. Their incomes may depend upon the generosity 
of tip income, demand for a product or service, even, 
in many jobs, on the weather. A taxpayer or household 
member may gain or lose a job over the year, move 
from part-time to full-time status, or visa-versa. 
Moreover, tax credits are based on household size 
and composition. But household composition and size 
change, as babies are born, couples marry or divorce, 
people die, or older children become independent. 

Tax year 2014 statistics on the functioning of the tax 
credit program reflected these uncertainties. In 2014, 
for only 10 percent of taxpayers eligible for the APTC 
did the credits paid out in advance equal the credits for 
which taxpayers were in fact determined to be eligible 
when they filed their taxes.28 Fifty percent had to pay 
back excess APTC. Forty percent received additional 
tax credit amounts when they filed their taxes because 
they received too little APTC given their final income. 
Most (about 65 percent) of those who received excess 
APTC did not have to make a specific additional 
payment to the IRS because the excess amount was 
recovered from a tax refund to which they otherwise 
have been entitled. (See Figures 4 and 5.)

Yet another issue looms for APTC recipients who are 
not following through on their tax filing obligations 

Source: Sarah A. Nowak, Evan Saltzman, and Amado Cordova, “Alternatives to the ACA’s Affordability Firewall,” RAND Corporation, report RR-1296-RC, 2015, http://www.rand.org/pubs/
research_reports/RR1296.html.
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FIGURE 4
RECONCILING ADVANCED PREMIUM TAX CREDITS

FIGURE 5
AMOUNT OWED IN TAXES AMONG RECIPIENTS OF EXCESS ADVANCED 
PREMIUM TAX CREDITS

Source: John Koskinen, IRS Commissioner, Letter to Congress, July 17, 2015, https://www.irs.gov/pub/irs-utl/CommissionerLetterlwithcharts.pdf.

Source: John Koskinen, IRS Commissioner, Letter to Congress, July 17, 2015,https://www.irs.gov/pub/irs-utl/CommissionerLetterlwithcharts.pdf
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under the ACA. As of June 2015, only 3.2 million of the 
4.8 million taxpayers who were required to file a form 
8962 to reconcile the APTC they received with the 
credits to which they were actually entitled had done 
so.29 Taxpayers who fail to file these forms by the end of 
2015 will not be entitled to reenroll for APTC for 2016.

One simple step to smooth the functioning of 
the APTC and avoid burdensome reconciliations 
would be to improve the accuracy of the credits by 
providing coverage applicants with a clearer and more 
comprehensive explanation of how their APTC was 
calculated. 

Currently, applicants receive a statement when they 
become eligible that tells them the amount of their 
APTC and the amount of income on which APTC 
were based. Eligibility may be calculated based on 
the income reported by the applicant or on income 
drawn from prior tax records or other sources. A more 
transparent explanation could explain how the income 
was computed, including what income was considered 
in calculating the amount. The current notice informs 
the taxpayer that changes in income, available 
coverage alternatives, or household composition 
must be reported and that failure to do so may result 
in the taxpayer having to pay back overpayments, but 
the notice could include examples of how changes in 
household income or size might affect the amount the 
taxpayer would have to pay back.

Taxpayers could also be sent quarterly notices including 
the income projections on which their tax credits are 
calculated and advised to report any changes in income 
to avoid over- or under-payment of their APTC. 
Monthly premium statements from insurers could also 
remind enrollees of their obligation to keep enrollment 
information current. The issuance of the 1095-A form 
that enrollees are sent to assist with tax reconciliation 
could be moved up to mid-January to ensure that 
taxpayers received early notice of their need to file 

taxes and the amount of APTC on which their taxes 
would be calculated. 

The reconciliation process could also be adjusted 
to ease the burden of reconciliation. Under current 
regulations, applicants’ income estimates need no 
verification if estimated income is no more than 10 
percent below the amount found in other data sources, 
such as tax records.30 In fact, the federally facilitated 
marketplace will accept a 20 percent variance based 
on a taxpayer’s income attestation when validating 
taxpayer income claims.31 Of the 1.6 million taxpayers 
who had to repay excess APTC for 2014, half owed less 
than $500. Of the 1.3 million who were underpaid, 65 
percent received less than $500.32

Allowing some variance from projected to actual 
income at the time of reconciliation could reduce 
administrative complexity and taxpayer burden. 
Taxpayers could be excused from having to pay back 
tax credits if their final household income were within 
a certain percentage (perhaps 10 percent) of their 
projected income, as long as the taxpayer did not 
intentionally underreport income. Taxpayers who were 
determined to have received less in APTC than they 
were entitled by the same percentage of variation 
would not receive an additional payment unless they 
had intentionally foregone advance payment of the full 
tax credit. The total amount that an individual would 
have to repay would still be subject to caps, although 
these should be reduced from the current amounts 
to amounts closer to those found in the original ACA 
($250 for individuals, $400 for families).33

Taxpayers should also have the option of the IRS 
reconciling their APTC and actual premium tax credits 
rather than having to do it themselves. The IRS has 
access to most of the information available to taxpayers 
for determining the credit—most importantly the total 
amount of APTC received and number of covered 
family members reported on the 1095-A, and the final 
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amount of the taxpayer’s income, reported on form 
1040.34 Taxpayers should have the option of reconciling 
the amount of APTC they received and the amount to 
which they were entitled using the form 8962—the tax 
reconciliation form--and would have to do so if special 
circumstances apply, such as a mid-year marriage. If 
they fail to do so, however, the IRS could simply perform 
the reconciliation calculation for them, assuming the 
information on form 1095-A to be correct. Taxpayers 
could be notified on the form 1095-A that the IRS will 
perform the reconciliation calculation for them if they 
fail to file a form 8962. No one should lose access to 
premium tax credits simply because they fail to file this 
form.

Assisting Moderate and Middle-Income 
Uninsured Individuals and Families
Although Medicaid, tax credits, and cost-sharing 
reduction payments help make insurance affordable, 
health insurance is still so costly for many moderate- 
and middle-income Americans that they refuse 
coverage.35 An estimated 9 million Americans with 
incomes exceeding 300 percent of the poverty line are 
uninsured (see Figure 6, p. 16).

Current tax credits require individuals and families with 
incomes below 200 percent of FPL to pay too much 
before tax credits take over. One consequence is that 
many low-income workers are declining subsidized 
employer-based and marketplace-based coverage. 
One employer noted to the New York Times’ Robert 
Pear that persuading hourly workers to buy insurance 
is “like pulling teeth.” Most workers whose weekly take-
home pay is about $300 will not spend $30 of that 
on insurance, particularly on policies with significant 
deductibles and copayments.36

Reducing (or eliminating) premiums for Medicaid-
ineligible families below 150 percent of the FPL would 
greatly improve take-up among those in greatest need. 
Affordability is also a problem among those with higher 

incomes. More than 15 million uninsured Americans 
have incomes in excess of 200 percent of FPL, while 
5.7 million uninsured have incomes above 400 percent 
of the poverty level.37

Households with incomes above 400 percent of 
FPL are not entitled to financial assistance, and few 
have sought coverage through the marketplaces.38 

The current structure imposes an additional implicit 
marginal tax rate on enrolled individuals whose 
incomes increase, with a particularly high “notch” at 
400 percent of FPL, where APTC eligibility ends. 
The full schedule of ACA subsidies could potentially 
(particularly in combination with income limits of 
other federal and state anti-poverty programs) create 
adverse work incentives. They also impose significant 
burdens on middle-income Americans who lack access 
to employer-sponsored coverage.

INCREASE CREDITS FOR MODERATE- AND 
MIDDLE-INCOME FAMILIES
Urban Institute researchers Linda Blumberg and John 
Holahan have proposed raising the APTC to make 
health insurance more affordable.39 Households with 
incomes at 200 percent of the FPL would see the 
amount they would have to pay for premiums out 
of their own pocket reduced from 6.34 percent of 
income to 4 percent, while those at 300 percent of 
poverty would see a reduction from 9.56 percent to 7 
percent. Blumberg and Holahan also propose allowing 
individuals with incomes above 400 percent of FPL to 
gain access to tax credits, as long as the premiums they 
would have to pay for the second-lowest-cost gold plan 
cost more than 8.5 percent of household income. Thus 
assistance would not be linked only to the amount of 
income but also to the cost of coverage. Adoption of 
this proposal would improve access to affordable health 
insurance for moderate- to middle-income households. 
Yet its cost would not be open ended, as the number of 
households that would be eligible for coverage would 
rapidly diminish as income increased.
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Another approach would be to combine fixed-dollar, 
age-adjusted tax credits with ACA’s income-based 
tax credits. Middle-income taxpayers without access 
to employer coverage would at least be entitled to a 
fixed-dollar tax credits even if their incomes were too 
high to qualify for income-based credits.

From both a substantive and a political perspective, 
such proposals merit consideration. Fixed-dollar tax 
credits have long been proposed as an alternative 
to the current employer-sponsored insurance tax 
exclusion. These proposals have come primarily from 
conservative or libertarian advocacy groups, but have 
also been put forward by many economists across the 
political spectrum.

Under one proposed alternative, taxpayers who do 
not have employer-sponsored coverage could choose 
between income-based tax credits, which could 
continue to phase out at 400 percent of FPL based on 
the cost of coverage, as described above, and fixed-
dollar tax credits, which could be more generous than 
income-based tax credits at the 400 percent of poverty 
level. The amount of the credits should be set high 
enough to have a significant effect on affordability, 
but would still leave most of the responsibility for 
the cost of insurance with enrollees at higher income 
levels. Credits should be age-adjusted to ensure that 
they reflect age-related premium differences. These 
could also phase out at higher incomes, for example 
providing no assistance above the ninetieth percentile 
for household income ($150,000 in 2013).40

FIGURE 6
UNINSURED AMERICANS BY POVERTY LEVEL
2014, In millions

Source: Authors’ calculations from U.S. Census Bureau, “Health Insurance in the United States: 2014,” Table 4, http://www.census.gov/hhes/www/hlthins/data/incpovhlth/2014/Table4.pdf.
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Such credits should be limited to individuals who are not 
covered through their work, since employer-sponsored 
coverage is already tax subsidized. However, individuals 
offered coverage through their work should be able to 
decline that coverage and purchase coverage through 
the marketplace and claim tax credits if this alternative 
is more affordable. This program structure may lead 
some employers to stop offering coverage, as firms 
and workers compare the value of the fixed credit to 
the value of the tax exclusion. As long as marketplaces 
offer good coverage, we regard this as an acceptable 
policy tradeoff.

Fixed-dollar tax credits for higher-income individuals 
would not require reconciliation based on actual 
income or to repayment to the Treasury, as long as 
total household income remained below the maximum 
eligibility level. Fixed dollar tax credits would thus be 
more predictable and simpler than income-based tax 
credits. It may not even be necessary to pay them in 
advance, as taxpayers could reduce withholding or 
estimated tax payments in anticipation of the credits 
and use the savings to help pay for health insurance.

A fixed-dollar tax credit such as that proposed here 
would come at some cost. Since it would only be 
available to individuals who do not enroll in employer 
coverage and who did not qualify for income-based 
credits, it would be much less costly than a universal tax 
credit. One attractive pathway to finance this system 
would be to cap the employer-sponsored coverage 
tax exclusion, a proposal that has wide support in the 
policy research community. Further research is needed 
to determine the amount of tax credits, their total cost, 
and how they would be financed.

2. MAKING HEALTH CARE 
AFFORDABLE
The ACA has reduced the financial burdens associated 
with injury and illness, and has made health care more 

affordable for millions of Americans.41 Yet this coverage 
often comes with high deductibles, coinsurance, and 
copayments,42 a pattern that reflects continuing trends 
within employment-based coverage as well.

Although ACA provides valuable limits on total out-
of-pocket spending, it has not restrained the long-term 
trend toward higher deductibles and copayments in 
employer-sponsored coverage. Higher cost-sharing 
indisputably reduces the volume of care received by 
consumers, and thus overall expenditures. Yet there 
is considerable and growing evidence that such cost-
sharing does so indiscriminately, reducing consumption 
of high-value as well as low-value care.43 This is a 
particular problem for low-income individuals who 
cannot afford high cost-sharing levels, especially low-
income people who experience significant health 
needs.

Covered individuals increasingly seek care from narrow 
provider networks and find medications listed on 
limited or tiered formularies.44 Indeed some plans have 
implemented narrower networks to reduce annual 
deductibles in marketplace plans.45

While narrower networks can provide high-quality, cost-
effective care, too-narrow networks or formularies can 
pose significant barriers to consumers getting the care 
they need. In-network providers are not always easily 
identified, and out-of-network providers are not easily 
avoided. People served by out-of-network providers 
may therefore face large and unexpected bills.46

In sum, the ACA has expanded coverage, but too many 
Americans lack access to affordable and transparently 
priced health care. This section addresses problems 
raised by excessive cost-sharing and networks and 
formularies that are too restrictive.
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Moderating Costs for Insured Households
Although the ACA implements stop-loss provisions 
that reduce the risk of catastrophic financial loss, out-
of-pocket medical costs continue to be a major concern 
for many Americans. Eleven percent of insured adults 
now have deductibles of at least $3,000, compared to 
1 percent in 2003, while 38 percent have deductibles 
of $1,000 or more, compared to 8 percent in 2003.47 

Adjusting for inflation, out–of-pocket expenses have 
steadily grown.48 (See Figure 7.)

The ACA is sometimes wrongly blamed for increasing 
consumer out-of-pocket spending, so far the new 
law appears to have neither aggravated nor slowed 
the long-term trend toward higher deductibles and 
copayments in private coverage (see Figure 8).

High cost-sharing is having a real impact on American 

families. A recent Commonwealth Fund study finds 
that half of underinsured adults report being contacted 
by collection agencies or having to change their way 
of life because of medical bills.49 Almost half reported 
having used all their savings or receiving a lower credit 
rating, while 7 percent declared bankruptcy.50 

Being underinsured also has medical consequences—a 
quarter of those responding to the Commonwealth 
survey reported not going to the doctor for a medical 
problem, not filling a prescription, or skipping medical 
tests or treatments recommended by a physician for 
financial reasons. For those in deep poverty, any cost-
sharing obligation—even a $2 copayment—can result in 
reduced access to medical care.51 Many newly insured 
Americans are particularly unfamiliar with the structure 
of deductibles and copayments, and may thus be 
unprepared for cost-sharing obligations.52 (See Figure 
9, p. 20.)

FIGURE 7
AMERICANS AGE 19–64 FOR WHOM HEALTH CARE DEDUCTIBLE IS 5 
PERCENT OF INCOME OR MORE
In millions

Source: Sara R. Collins, Petra W. Rasmussen, Sophie Beutel, and Michelle M. Doty, “The Problem of Underinsurance and How Rising Deductibles Will Make It Worse,” Commonwealth Fund, May 
20, 2015, http://www.commonwealthfund.org/publications/issue-briefs/2015/may/problem-of-underinsurance.
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The ACA has a confusing array of rules governing the 
adequacy of coverage that can, in some circumstances, 
leave care essentially unaffordable. ACA requires 
individuals who can afford coverage and do not 
otherwise qualify for an exemption to have “minimum 
essential coverage.”53 Minimum essential coverage 
could be coverage through an employer, a government 
program, or individual coverage. Large employers 
(with more than fifty full-time equivalent employees) 
are required to provide minimum essential coverage 
to their full-time employees or to pay a penalty for 
each full-time employee if any employee receives 
premium tax credits for non-group coverage through 
the marketplace.

As applied to employer coverage, the minimum 
essential coverage definition requires vanishingly little.54 
Minimum essential coverage provided by employers 

must cover preventive services without cost-sharing, 
cannot impose annual or lifetime dollar limits, and 
cannot consist merely of “excepted benefit” plans, such 
as cancer or dental policies. Yet a “mini-med” policy that 
covered, say, only three physician visits and one day of 
hospitalization, in addition to preventive benefits, could 
conceivably pass muster.

Even if their employers offer minimum essential  
coverage, employees who are otherwise eligible for 
coverage can decline it and purchase coverage through 
the marketplace and receive APTC, if their employee 
does not offer them “minimum value coverage” that 
they can purchase for 9.56 percent or less of their 
modified adjusted gross income (MAGI).

Minimum value employer coverage is somewhat more 
comprehensive than minimum essential coverage. 

FIGURE 8
AVERAGE DEDUCTIBLE IN EMPLOYER-BASED SINGLE COVERAGE

Source: Jason Furman, “Next Steps for Health Care Reform,” October 7, 2015, Figure 4, https://www.whitehouse.gov/sites/default/files/page/files/20151007_next_steps_health_care_reform_
slides.pdf.
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Minimum value employer plans must have an actuarial 
value of at least 60 percent (that is, they must cover at 
least 60 percent of the costs of a standard self-insured-
plan population) and they must cover substantial 
hospitalization and physician services—but minimum 
value plans can still impose substantial cost-sharing on 
employees.55

Individual and small group insurance must meet higher 
standards (although it often in fact imposes higher cost-
sharing than most large-employer plans). It must cover 
ten essential health benefits and provide coverage after 
cost-sharing set at one of four actuarial value levels—
bronze (60 percent), silver (70 percent), gold (80 
percent), and platinum (90 percent).56 “Catastrophic 
plans” (which have deductibles equal to the statutory 
out-of-pocket limit and only cover preventive services 

and three primary care visits annually but have actuarial 
values of less than 60 percent) are also available to 
young adults and individuals for whom other non-
group coverage is unaffordable. Premium tax credits 
are keyed to the premium of the second lowest-cost 
silver plan in a market. Most marketplace enrollees who 
depend on premium tax credits choose to purchase 
bronze or silver plans.57 

Bronze, silver, and catastrophic plans bring high cost-
sharing. For 2015, bronze plans with combined medical 
and prescription drug deductibles averaged $5,200 for 
individuals and $10,500 for families,58 while silver plan 
deductibles average $3,000 for individuals and $6,000 
for families.59 High cost-sharing allows lower monthly 
premiums. But high cost-sharing can impose significant 
burdens, particularly those with modest incomes 

FIGURE 9
AVERAGE MEDICAL DEDUCTIBLE IN PLANS WITH COMBINED 
MEDICAL AND PRESCRIPTION DRUG DEDUCTIBLE, 2016

Source: Matthew Rae, Gary Claxton, Cynthia Cox, Michelle Long, and Anthony Damico, “Cost-Sharing Subsidies in Federal Marketplace Plans, 2016,” November 13, 2015, Slide 4, http://kff.org/
health-costs/issue-brief/cost-sharing-subsidies-in-federal-marketplace-plans-2016/ .
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or costly health challenges. Lower-income families 
may face a choice between affordable coverage and 
affordable care.

Out-of-pocket costs for all ACA-compliant group 
health and individual insurance plans are also capped 
for 2015 at $6,600 for an individual and $13,200 for a 
family.60 These caps provide important protections 
for many families experiencing serious injury or illness, 
yet they still exceed the available cash assets of many 
Americans. Indeed, a 2014 Federal Reserve survey 
found that 47 percent of Americans could not come 
with more than $400 without selling something, 
borrowing from a friend or relative, or taking out credit 
card debt or a payday loan.61 

Other serious cost-sharing burdens remain.62 The cap 
only applies to in-network services. Insurers and group 
health plans can cover services from out-of-network 
providers but are not required to do so (except for 
emergency services) and often impose higher caps on 
out-of-network out-of-pocket expenditures. Out-of-
pocket caps also do not apply to services that do not 
qualify as essential health benefits. 

Although a standard silver plan is one that covers 70 
percent of the actuarial value of covered services, the 
ACA also provides cost-sharing subsidies that boost 
the total value of a silver plan for marketplace enrollees 
with incomes below 250 percent of the FPL.

Such assistance is greatest for those with incomes 
below 150 percent of the FPL (about $36,000 for a 
family of four), whose coverage has an actuarial value of 
94 percent. Assistance is then reduced, and constraints 
on out-of-pocket payments gradually reduced up to 
250 percent of the FPL (about $60,000 for that same 
family).63

Households with incomes above this threshold, 
particularly those who receive out-of-network care, are 

often responsible for far higher out-of-pocket payments, 
even if their household incomes are below 400 percent 
of FPL and they therefore remain eligible for financial 
assistance with their monthly premiums. The ACA 
requires the federal government to reimburse health 
plans for the amounts they provide modest-income 
consumers in reducing cost-sharing. Litigation is now 
pending challenging the legality of this reimbursement 
in the absence of explicit congressional appropriation.64 
Even as it is now applied, the ACA does not go far 
enough.

REDUCE COST-SHARING 
AND OUT-OF-POCKET LIMITS
The ACA should be amended to make health care 
more affordable. Cost-sharing should be reduced 
to reduce patients’ financial burdens, and to avoid 
deterring patients from seeking valuable care. Urban 
Institute researchers Linda Blumberg and John Holahan 
propose that the premium tax credits be set to cover 
the cost of 80 percent actuarial value gold plans rather 
than the 70 percent silver plans.65 These researchers 
also propose that actuarial values be increased to 90 
percent for individuals with incomes between 150 and 
200 percent of FPL and to 85 percent for individuals 
with incomes between 200 and 300 percent of FPL.

Running these provisions through Urban’s 
microsimulation models, these researchers estimate 
that such changes would increase federal expenditures 
for ACA insurance affordability programs by $221 
billion over ten years.66 We support this proposal.

Health care could also be made more affordable by 
reducing out-of-pocket limits. As noted above, the 
ACA imposes an out-of-pocket limit on all forms 
of health coverage.67 Under the ACA, this limit was 
supposed to be reduced by two-thirds for households 
with marketplace coverage with incomes below 200 
percent of FPL, half for households with incomes 
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between 200 and 300 percent of FPL, and one-third 
for households with incomes between 300 and 400 
percent of FPL.

The ACA provided, however, that these reductions in 
out-of-pocket limits should not increase the actuarial 
value of plans above the limits set for cost-sharing 
reduction payments.68 As a practical matter, this has 
meant that out-of-pocket limits have not been reduced 
for individuals with incomes above 250 percent of 
FPL because to do so would require insurers to cover 
a larger share of claim costs and thus increase the 
actuarial value of coverage above the 70 percent silver 
plan actuarial value limit. Thus, while out-of-pocket 
limits are reduced by two-thirds for enrollees with 
incomes below 200 percent of FPL, out-of-pocket 
limits are reduced by less than a third for individuals 
with incomes between 200 and 250 percent of FPL, 
and not at all for those with higher incomes.

Significant cost-sharing relief could be afforded 
individuals with moderate incomes by effectuating 
the out-of-pocket limits imposed by the ACA without 
regard to actuarial value. If the actuarial value of ACA 
benchmark plans were increased from 70 to 80 percent, 
as Blumberg and Holahan suggest, the out-of-pocket 

limit could be decreased across the board to the levels 
found in the original ACA, since insures could pay a 
larger share of total covered costs.

Finally, the ACA employer responsibility regulations 
should be amended to improve coverage. Minimum 
value coverage should include substantial coverage for 
pharmacy and diagnostic tests as well as hospitalization 
and physician services. Minimum essential coverage 
should require coverage of hospital, physician services, 
pharmacy, and diagnostic tests as well. Employers who 
fail to provide these services should be subject to the 
employer mandate penalties. Employees who are not 
offered minimum value coverage as redefined should 
have access to marketplace coverage with premium 
tax credit support. As noted below, principles of value-
based insurance design may prove helpful in defining 
the scope of coverage in these areas.

Improving Coverage for Some Individuals Whose 
Incomes Exceed 400 Percent of the Federal 
Poverty Line
Cost-sharing reduction payments are only available 
to individuals who purchase individual qualified health 
plans through the marketplaces and who are otherwise 
eligible for APTC assistance. This leaves millions of 

TABLE 2
MAXIMUM ANNUAL LIMITATION ON COST-SHARING

Source: “Patient Protection and Affordable Care Act: HHS Notice of Benefit of Payment Parameters for 2015,” Federal Register 79, no. 47 (March 11, 2014): 13744.

INCOME (PERCENT FEDERAL 
POVERTY LEVEL)

ACTUARIAL VALUE 
OF A SILVER PLAN

OUT-OF-POCKET MAX FOR INDIVIDUAL/FAMILY

2014 2015

100 percent–150 percent 94 percent $2,250 / $4,500 $2,250 / $4,500

150 percent–200 percent 87 percent $2,250 / $4,500 $2,250 / $4,500

200 percent–250 percent 73 percent $5,200 / $10,400 $5,200 / $10,400

Over 250 percent 70 percent $6,350 / $12,700 $6,600 / $13,200
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individuals with coverage through their employment 
or through the individual market with incomes above 
400 percent of FPL exposed to levels of cost-sharing 
that may still make health care a significant economic 
burden.

INCREASE USE OF HEALTH SAVINGS 
ACCOUNTS FOR MODERATE-INCOME 
AMERICANS
One way of increasing affordability for middle-income 
populations is through account-based programs such as 
health savings accounts (HSAs), health reimbursement 
accounts, flexible spending plans, and Archer medical 
savings accounts. These accounts permit tax subsidies 
for amounts set aside to cover medical costs, including 
cost-sharing imposed by health plans.

HSAs are sometimes touted as an all-purpose solution 
to health policy problems. In fact, HSAs provide one 
of the most heavily subsidized investment vehicles 
available and are used disproportionately by affluent 
taxpayers, who use them to maximize retirement 
savings rather than simply paying for health care, as 
money can be withdrawn from HSAs after age 65 for 
non-health care expenses without a penalty.69 Simply 
increasing the generosity of federal subsidies for HSAs 
for people in high-tax brackets will not make health 
care more affordable for those who need help.

HSAs can, however, be of value to marketplace 
enrollees. For example, HSA contributions can provide 
“above the line” deductions to reduce modified 
adjusted gross income (MAGI). Since the MAGI is the 
income amount used to calculate APTC eligibility, a 
marketplace enrollee can by investing in an HSA both 
increase APTC and increase funds available to cover 
cost-sharing obligations. While it would be preferable 
to increase APTC and cost-sharing reduction 
eligibility levels and generosity, if this is not politically 
possible, HSA investments can provide some relief for 

individuals with moderate incomes or individuals who 
underestimate their income and are faced with high 
APTC repayments at tax filing time.

Some legislative changes could make HSAs even 
more helpful for those who actually use them to cover 
health care costs. First, the out-of-pocket limits under 
the ACA could be amended to align them with out-
of-pocket maximums for HSA-linked high-deductible 
health plans. Although the limits were initially aligned, 
they increase under different inflation adjustment rules, 
making it possible that ACA compliant plans would not 
be HSA eligible. For 2016, for example, the maximum 
out-of-pocket expenditure limit for health savings 
account compliant high-deductible health plans is 
$6,550,70 while the maximum ACA out-of-pocket limit 
is $6,850. These rules could be easily aligned.

Modest direct federal contributions to HSAs for 
moderate-income Americans could also be considered. 
These could be made available in fixed amounts ($500 
per year, for example) to middle-income individuals 
who are not eligible for cost-sharing reduction 
payments but who have incomes below certain levels, 
perhaps 500 percent of FPL. These could be paid as 
a refundable tax credit at the time of tax filing based 
on actual taxable income, avoiding the need for 
reconciliation.71 They could be made to individuals with 
employment-related coverage as well as individual 
market coverage. 

As with retirement accounts, modest subsidies 
could be implemented with a well-designed choice 
architecture that could overcome behavioral inertia to 
encourage greater savings.72 For example, the federal 
government could implement a matching-contribution 
framework. Government or private plans could also 
assist consumers with the logistical practicalities of 
establishing such accounts.
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ALLOW USE OF HEALTH REIMBURSEMENT 
ACCOUNTS TO PURCHASE HEALTH 
INSURANCE
Consideration should also be given to allowing small 
employers to fund health reimbursement accounts 
(HRAs) that could be drawn upon by employees to 
purchase health insurance in the individual market. This 
is currently illegal under administration interpretations 
of the ACA and preexisting tax law.73 Protections 
would be required to ensure that employers treated 
all employees the same and did not use this possibility 
to dump high-cost employees into the marketplaces. 
Provision would also have to be made to ensure that 
the offer of an HRA did not disqualify employees 
from receiving marketplace premium subsidies unless 
the HRA contribution made coverage genuinely 
affordable. Finally, “double-dipping” should not be 
permitted—employees should have to choose between 
employer HRA-financed coverage and APTC, and 
not receive both. But with these protections, found in 
current legislative proposals (HR2911), a program that 
allowed small employer contributions for coverage 
through HRAs could encourage some employers 
who would not otherwise offer traditional small group 
coverage to make coverage more affordable for their 
employees.74

Improving Health Insurance 
Design to Increase Coverage
Even if the ACA is not amended to increase cost-
sharing support, health insurers could make health care 
more affordable. Some marketplace plans currently 
offer some services—coverage of generic drugs for 
example—that are not subject to the deductible.75 

Others permit limited access to some services—three 
primary care visits for example—before the deductible 
applies. In fact, in 2015, 80 percent of marketplace 
silver plan enrollees selected a plan with a primary care 
visit covered before the deductible while 82 percent 
selected a plan with generic drugs covered below the 
deductible.76 These plan designs could be encouraged 

(or required) by the marketplaces—including the 
federal marketplace—which are required under the 
ACA to ensure that qualified health plans are “in the 
interests of” plan enrollees. 

Such plan designs carry some danger of risk selection. 
If these plans impose lower cost-sharing on individuals 
with minimum medical demands, they must make 
up for it by imposing higher cost-sharing elsewhere, 
presumably on higher-cost individuals. On the other 
hand, if offering some covered services to individuals 
with low medical needs attracts those individuals into 
the marketplace, this might have the effect of lowering 
the cost of coverage for all marketplace participants.

As noted above, accumulating evidence confirms that 
greater patient cost-sharing leads to reduced utilization. 
But there is little evidence that consumers respond to 
cost-sharing by effectively comparing prices for costly 
services, or by focusing on the highest-value care.77

Zarek C. Brot-Goldberg and colleagues, in a recent 
National Bureau of Economic Research working 
paper, examined the experiences of workers who were 
shifted from a no-deductible plan to one with a $3,750 
deducible linked with a correspondingly generous 
$3,750 health savings account.78 Consumers were 
also provided innovative online shopping tools that 
were intended to assist them in comparing prices for 
doctors’ visits and various accompanying services and 
tests. Annual medical spending quickly dropped, with 
total firm-wide medical spending declining by more 
than 10 percent.79 Yet the decline was undiscriminating. 
Brot-Goldberg and colleagues found little evidence 
that workers effectively distinguished wasteful from 
valuable care. Given a financially generous high-
deductible health plan with an accompanying HSA, 
even this group of relatively high-income, highly 
educated workers markedly reduced its receipt of 
clinical preventive services and other valuable care.80
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There was also little evidence that this relatively 
advantaged consumer group used available tools 
to identify cheaper services and providers, or even 
that consumers strategically responded to the actual 
economic incentives created by their insurance plan. 
Researchers found especially concerning utilization 
declines among people with health problems, who 
may have foregone important forms of care. Almost 
half of the spending reduction also occurred among 
predictably sick individuals likely to exceed their annual 
deductibles, for whom the true marginal cost of specific 
services was often quite low. This overall pattern 
of findings casts doubt on the power of calibrated 
consumer incentives to safely and effectively improve 
the cost-effectiveness of medical care.

INCORPORATE VALUE-BASED INSURANCE 
DESIGN TO SUPPORT COVERAGE FOR HIGH-
VALUE SERVICES
Value-based insurance design (VBID) attempts to 
balance the competing goals of greater economy and 
cost-effectiveness with greater financial protection 
and improved health. Consumers require the most 
generous coverage and most minimal cost-sharing 
for high-value services likely to improve health, with 
less generous cost-sharing for lower-value services 
such as name-brand drugs for which cheaper generic 
substitutes are readily available. 

The ACA incorporates one form of VBID by requiring 
insurers to cover clinical preventive services without 
patient deductible or copayment when these are 
granted an “A” or “B” rating by the U.S. Preventive 
Services Task Force based on rigorous clinical trials. 
Equivalent bodies could develop an evidence-based 
list of secondary prevention and chronic disease 
management services that would similarly be covered 
without patient out-of-pocket cost or with minimal 
cost.81

The Center for Medicare and Medicaid Innovation 
recently announced an initiative to deploy VBID 

principles to align cost-sharing more carefully with 
high-value services in Medicare Advantage. Beginning 
in January 2017, these programs will test the utility of 
structuring patient cost-sharing and other health plan 
design elements to promote high-value clinical services 
in seven states. This effort provides a promising platform 
to design more innovative marketplace plans, which the 
federal and state marketplaces should encourage.82

Improving the Adequacy of 
Both Networks and Formularies
Further steps should be taken to improve the adequacy 
of provider networks and formularies. Consumers also 
need to be protected from surprise balance billing 
when they unintentionally use the services of out-of-
network providers. This could be done by amendments 
to the ACA, but could be accomplished also by the 
administrative actions under existing authority and by 
state legislatures and insurance regulators. 

Narrow provider networks are a familiar feature in 
American health care. These have become only more 
common and narrower in recent years, due largely to 
the concurrent effects of rising costs and competitive 
pressure on insurers to reduce premiums. As a result, 
insurer provider networks cover an ever smaller 
roster of providers to reduce costs from the insurer’s 
perspective, thus permitting lower premiums. 

With proper transparency, narrow networks can benefit 
consumers. Narrow networks provide insurers (and 
thus their customers) greater leverage to constrain 
prices and to maintain quality.83 Excessive regulation 
of networks is problematic if regulations unduly tie 
the hands of insurers and consumers in provider 
negotiations.84 

But narrow networks can leave consumers without 
necessary access to providers.85 If networks include too 
few providers, or if none of these providers are accepting 
patients or can communicate in an enrollee’s language, 
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enrollees may be denied care that they need and have 
contracted to receive. If providers are too far away, if 
delay times to obtain appointments (or the times in the 
waiting room after arriving for an appointment) are too 
great, the enrollee can effectively be denied coverage.

If an enrollee has special needs—pediatric oncology 
or HIV therapy, for example—and a network lacks 
providers that can provide specialized care, the enrollee 
may lack practical access to the most essential benefits 
of their insurance coverage. Moreover, some insurers 
might intentionally restrict networks to deter high-cost 
patients from enrolling. A particular concern is that 
insurers may restrict drug formularies to discourage 
individuals who need access to high-cost specialty 
drugs from enrolling in their plans.86 

Recent analysis of plans available in six cities found that 
most marketplace plans include at least one marquis 
hospital or academic medical center.87 Such participation 
is quite salient to both consumers and regulators, and 
is perhaps essential for a credible commercial product. 
But physician network adequacy is more complex and 
less readily observed by consumers. Proper regulation 
is therefore essential to ensure access and to avoid risk 
selection across plans.

The ACA marketplaces oversee network adequacy for 
qualified health plans (QHPs). QHP networks must, 
under the federal rules, include a sufficient number 
and variety of types of providers, including mental 
health and substance abuse providers, to ensure that 
all services are available without unreasonable delay.88 

Current marketplace regulatory oversight focuses on 
access to hospital systems, mental health, oncology, and 
primary care providers. QHP plans must also include 
essential community providers that serve low-income 
and medically underserved individuals. QHP insurers 
must make provider directories available online and 
in hard copy and must update their online directories 

monthly. If necessary in-network care is unavailable, 
plans should be required to pay for out-of-network care 
with in-network cost-sharing.

QHPs must also cover at least one drug from each 
U.S. Pharmacopeial Convention category and class 
and the same number of drugs in each category and 
class as the state’s essential health benefits benchmark 
plan. QHPs must provide an exceptions process for 
enrollees who need drug not on the formulary and 
cannot discriminate through the use of their formulary, 
for example, by excluding HIV drugs.

The Department of Health and Human Services 
also regulates network and formulary adequacy for 
Medicare Advantage and Medicaid managed care 
plans. Regulation of Medicare Advantage plans has 
become quite sophisticated, with a focus on geographic 
accessibility of providers,89 while regulation of Medicaid 
plans will be tightened up under recently proposed 
regulations.90 Employer plans need only describe their 
network provisions and provide a list of their network 
providers.91 

Regulation of network adequacy is, therefore, primarily 
the responsibility of state insurance regulators. State 
regulation, however, varies widely, while advocates and 
the news media are more focused on Washington, 
D.C. than on the fifty state capitals where the most 
critical decisions will be made. Therefore, progress on 
this front will require improving state regulatory efforts 
directed at network adequacy.

IMPROVE STATE REGULATION OF NETWORK 
AND FORMULARY ADEQUACY
Although the National Association of Insurance 
Commissioners (NAIC) has had a managed care 
plan network adequacy model act since 1996, fewer 
than one-quarter of states had adopted the model, 
as of a recent survey.92 While most responding states 
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reviewed plans of health maintenance organizations 
for compliance with network adequacy standards, far 
fewer performed similar reviews of preferred provider 
organizations, except when complaints were received. 
Only about half the states imposed quantitative 
standards in place for evaluating time and distance 
to providers.93 Only about one-fifth limited how long 
enrollees must wait for an appointment with providers 
or require minimum ratios of enrollees to providers.94 

Most states did not require network directories to be 
updated more often than annually. Many states did not 
affirmatively monitor ongoing network adequacy for 
non-HMO plans unless they received a complaint.

A program for regulation of network adequacy has 
been proposed by the consumer representatives 
to the NAIC.95 Much of this program is included in 
a redraft of the model law recently adopted by the 
NAIC. Under the program proposed by the consumer 
representatives, states should have to adopt network 
adequacy regulations governing all insured plans that 
use networks—that is, virtually all insurance plans. 
States should ensure consumers’ accessibility to 
providers within reasonable distances and without 
unreasonable waiting times for appointments. Access 
should be guaranteed to the full range of providers 
needed by plan enrollees, with an emphasis on primary 
care, mental health and substance abuse care, and care 
for children. Failure to include providers necessary 
to address certain conditions should be treated as a 
discriminatory benefit design issue. Regulators should 
also ensure that formularies are adequate and non-
discriminatory, and that an exceptions process is readily 
available.

Regulations should also require insurers to enroll at least 
some providers that offer extended hours and weekend 
appointments. State regulators should pay special 
attention to access to essential community providers. 
Regulators should also ensure that health plans not 

only have network contracts with hospitals, but also 
with physicians within those hospitals, particularly with 
hospital-based physicians such as anesthesiologists, 
radiologist, pathologists, emergency room doctors, and 
hospitalists. 

Insurers should be required to file access plans that 
describe in detail their networks, how those networks 
adequately address the needs of their enrollees, and 
how pertinent and timely information about their 
networks is clearly communicated to consumers. The 
access plans should in particular address the criteria an 
insurer uses to select providers, including measures that 
address quality of care, and protocols for maintaining 
and updating network directories. These access plans, 
and any changes to them, should be reviewed and 
approved by regulators before they go into effect.

Regulators should regularly review compliance with 
network adequacy regulations, using such tools as 
secret shoppers and review of provider contracts to 
ensure adequacy. Regulators should not passively rely 
on complaints to ensure insurer compliance. Regulators 
should also not simply rely on accreditation status to 
ensure network adequacy. Accreditation can provide 
an additional check on adequacy, but cannot substitute 
for public regulation.

Some enrollees will inevitably be unable to receive 
needed care in network plans. All network plans should 
thus be required to provide an exceptions process for 
enrollees who cannot find within-network providers, 
either because of their specialized needs or because 
of network capacity. Requests for exceptions in urgent 
cases should be handled within twenty-four hours. 
Regulators should collect routinely data to monitor 
the frequency of use of out-of-network providers, the 
cost of out-of-network services, and the use of the 
exceptions process.
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Consumers should also be protected when their 
providers leave their plan’s network. Providers should be 
required to ordinarily give ninety days’ notice to health 
plans before terminating their contractual participation. 
Network providers (or the plans) should give the same 
notice to patients under treatment before the provider 
is allowed to disenroll from a plan’s network. If a provider 
and a plan terminate their contract or a provider is 
moved from one cost-sharing tier to a different tier, an 
enrollee who is pregnant, terminally ill, or under a course 
of treatment for a serious condition should be able to 
continue treatment at the same cost-sharing level for 
ninety days, or until a baby is delivered or the condition 
resolved. If an enrollee’s primary care physician or 
provider with whom they are in active treatment leaves 
a plan in the middle of a plan or policy year, the enrollee 
should also be given a special enrollment period to 
move to a plan in which their provider is enrolled.The 
Centers for Medicare and Medicaid Services (CMS) 
has recently proposed regulations that would require 
federally facilitated marketplace qualified health plans 
to provide similar continuity of care protections.

IMPROVE PROTECTION 
FROM BALANCE BILLING
Consumers should be protected from balance billing 
unless they have freely assumed the risk by knowingly 
seeking care from a non-network provider fully aware 
that they will receive a balance bill.96 Consumers who 
receive emergency care from an out-of-network 
provider should not need to pay more just because they 
could not get to an in-network provider. Federal law 
now requires network plans to pay minimum provider 
rates and to not charge consumers higher coinsurance 
or copayments for out-of-network emergency care. It 
does not, however, ban balance billing in emergency 
situations. A few states have laws requiring insurers 
to hold consumers harmless for emergency out-of-
network care, but many states do not.97 All states, 
and the federal government for QHP plans, should 

adopt laws holding insured individuals harmless from 
balance billing when they must receive out-of-network 
emergency care.

Protections are also needed for consumers who have 
exercised reasonable caution to make sure that they 
are receiving treatment from in-network providers 
but nonetheless receive out-of-network services, 
for example from anesthesiologists, pathologists, or 
surgical consultants. CMS has recently proposed a rule 
under which a marketplace health plan could provide 
notice to an enrollee at least ten days in advance of the 
receipt of services from an in-network facility that there 
was a possibility that the enrollee might receive out-of-
network services while at the facility. If a plan failed to 
provide this notice, any cost-sharing imposed by out-
of-network providers would have to be charged against 
the plan’s out-of-pocket limit so that the insurer would 
absorb costs above that limit. This is a step in the right 
direction, but does not go far enough.

When consumers schedule a procedure with an in-
network provider in a nonemergency situation, they 
should be informed as to whether professionals that 
might be involved in the procedure are out-of-network 
and, if so, be offered the option of choosing in-network 
providers. If consumers end up being treated by out-
of-network providers despite reasonable efforts to 
receive only in-network care, an arbitration process 
should be provided to resolve the issue between the 
provider and insurer without involving the consumer. 
“Final-offer” arbitration, in which the parties, in this case 
the provider and insurer, each submit bid amounts and 
the arbitrator chooses one or the other, is one simple 
process for reaching a reasonable solution to balance 
billing disputes.98 The recently finalized NAIC model 
act provides a similar approach, requiring mediation or 
negotiation of large balance bills between the insurer 
and provider.
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3. IMPROVING THE CONSUMER 
MARKETPLACE EXPERIENCE
One goal of the ACA is to provide consumers with a 
range of health plan choices. Another is to encourage 
competition among insurers to constrain premium 
growth and improve quality and value. To accomplish 
both of these ends, the ACA created exchanges—now 
called marketplaces—where consumers can shop for 
individual and small group coverage and insurers can 
compete for their business. 

The ACA constrains marketplace choices and 
competitions in several ways. Insurers are restricted 
from competing in the way they have traditionally—
by avoiding high-risk enrollees or charging them 
higher premiums. Insurers also cannot compete in the 
individual and small group market by offering skinny 
benefit packages. All insurers in these markets must 
cover a reasonably comprehensive package of essential 
health benefits. Qualified health plans sold through 
the marketplaces must also meet other requirements, 
including inclusion of essential community providers 
that cover low-income and high-need enrollees, and 
accreditation by recognize accrediting entities.

Within these constraints, insurers are free to compete for 
consumer business, and consumers are free to choose 
the plan that they think best suits their own needs and 
resources. Although the extent of competition, and the 
ways in which insurers have competed, have varied from 
state to state, and from one region to another within a 
given state, competition has been robust throughout 
much of the country. Consumers have, on average, 
five insurers and fifty health plans to choose from per 
county in the 2016 open enrollment period.99 

Insurer competition has focused intensively on 
premiums. In a recent Commonwealth Fund survey, 
41 percent of participants reported that low premiums 
were the most important factor in their selection of a 

qualified health plan (see Figure 10, p. 30). Another 
25 percent identified out-of-pocket payments as 
most important, with only 22 percent reporting that 
access to a preferred provider was most important.100 
Marketplace price competition is particularly powerful 
because premium tax credits are set with reference 
to the second-lowest cost silver plan available to a 
consumer. Any amount that a consumer pays for a 
plan above that benchmark comes directly from the 
consumer’s pocket.

Narrowing provider networks provides the most 
common approach used by insurers to lower both 
premiums and out-of-pocket payments.101 This appears 
to be an appealing strategy to many consumers. Fifty-
four percent of consumers who report that they had 
the opportunity to save money by enrolling in a QHP 
with a narrower provider network chose to do so.102

Insurers also compete by offering a range of cost-
sharing alternatives. Although cost-sharing packages 
must meet actuarial value standards, there are many 
different ways in which plans can be designed to meet 
the same actuarial standard. Different cost-sharing 
packages may be attractive to different consumer 
groups. Although, as we noted earlier, high cost-
sharing may harm low-income populations, within 
limits, diversity and choice in cost-sharing alternatives 
is beneficial to consumers. Competition in this area, 
however, also imposes significant possibilities for 
confusion, imposing large responsibilities for processing 
information on individual consumers.

There is evidence that premiums are lower in 
marketplaces in which many insurers actively 
compete.103 Consumers also presumably benefit from 
being able to choose from a number of plans that 
offer different provider networks and cost-sharing 
packages. The challenge is to improve consumer 
choice while managing the accompanying cognitive 
and informational burdens. Experience from Medicare 
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Advantage and other arenas indicate that, absent proper 
structure and decision supports, offering consumers 
too many choices can actually impede consumers’ 
ability to make effective decisions.104 Important deficits 
in the information provided to consumers also limit 
their ability to make optimal plan choices.

Expanding Human and Automated Decision 
Supports for Both Medicaid and the New 
Marketplaces
In the run-up to the implementation of the ACA, 
proponents occasionally spoke of the process of buying 
marketplace coverage as something that could be done 
with the ease of selecting a book on Amazon.com. That 
vision was over-optimistic, given the complexity of 
insurance products. The current consumer experience, 

in both the state and federal marketplaces, certainly 
does not approach that standard. 

The sheer volume of Americans who have used 
the marketplace accounts for much of the technical 
challenge. According to a recent Commonwealth 
Fund report,105 one-quarter of all U.S. adults age 19 to 
64 have visited the new marketplaces. Fifteen percent 
of visitors enrolled in Medicaid; 30 percent enrolled in a 
private plan. Each of these individuals required extensive 
information processing, linking across multiple federal 
agencies and qualifying health plans, including identity 
verification, citizenship checks, and the computation 
of premium tax credits. These challenges crashed the 
initial launch of the federal healthcare.gov website and 
some state marketplace websites. They still affect the 
consumer experience in many ways.

FIGURE 10
MOST IMPORTANT FACTOR CITED FOR PLAN SELECTION

Source:  Sara R. Collins, Munira Gunja, Michelle M. Doty, and Sophie Beutel, “To Enroll or Not to Enroll? Why Many Americans Have Gained Insurance under the Affordable Care Act While 
Others Have Not,” The Commonweatlh Fund, September 25, 2015, Exhibit 4, http://www.commonwealthfund.org/publications/issue-briefs/2015/sep/to-enroll-or-not-to-enroll.
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With due allowance for inherent complexity, 
the human experience interacting with the new 
marketplaces remains mediocre. Partly as a result of 
these shortcomings, consumers often err in choosing 
marketplace health plans.106

Survey data collected in 2014–15 by the Commonwealth 
Fund underscores the challenge. The low response 
rate (12.8 percent) suggests a need for further 
investigation regarding consumer experience. Yet the 
overall pattern is consistent with other data and media 
accounts.107 Fifty-eight percent of marketplace visitors 
rated the experience unfavorably, as either “fair” or 
“poor.” Forty-seven percent of those who successfully 
obtained coverage nonetheless rated the experience 
unfavorably. Among those could not or did not enroll, 
54 percent flatly rated the experience as “poor.”108 In the 
absence of greater decision supports and transparency, 
consumers understandably base their plan choices on 
their monthly premiums or on behavioral inertia, even 
when such choices provide a demonstrably poor match 
to their true needs based on predicted out-of-pocket 
payments, health needs, and other pertinent factors.

Consumers require significant help making sense of 
complex provider networks; premiums, deductibles, 
copayments, and coinsurance; and pharmaceutical 
formularies.109These activities must be made easier and 
more transparent, especially since the mechanics of the 
process compel consumers to comparison-shop every 
year.110 Policymakers must also consider other changes 
to ensure that plans provide both consumers and 
regulators with standardized and timely information 
regarding provider networks, covered medications, and 
other basic issues.

Improved decision aids could help consumers make 
better and more informed choices. This is a critical 
concern to ensure that individuals obtain affordable 
coverage, and to ensure that marketplace competition 
disciplines premium increases across plans.

The dynamics of the 2015 open enrollment process 
underscored the importance of active consumer 
comparison-shopping. An individual who purchased 
the cheapest 2014 silver plan and retained it in 2015 
would experience an average 8.4 percent premium 
increase. That same consumer, if she had chosen the 
cheapest 2015 silver plan, would have experienced only 
an average 1.0 percent increase.111

One-third of re-enrolling marketplace participants 
changed plan metal levels in 2015. The remaining two-
thirds of metal plan participants retained their 2014 
plan level. Many who remained with their same plans 
likely over-pay, since switchers saved an average of 
$400 annually.112 Comparable data from 2016 plans are 
now becoming available. These likely will exhibit similar 
patterns.

Some tools for improving consumer decision-
making are emerging in the federal marketplace 
and across the states. Consumers can obtain much 
more information and browse available marketplace 
options as “anonymous” users. This is a major advance 
over the initial open enrollment, which generally 
required individuals to establish personally identified 
marketplace accounts before gaining access to such 
information.

For the 2016 open enrollment period, healthcare.gov 
has substantially upgraded shopping tools. Materials 
recently released by CMS indicate important changes 
for the current marketplace. These include faster and 
improved browsing and account management, more 
user-friendly navigation, and simplified re-enrollment 
processes with comparisons to other local available 
plans. A new out-of-pocket cost calculator helps 
consumers estimate overall costs, beyond the monthly 
premium. This feature provides further information 
on premiums, deductibles, and co-pays for each 
plan, based on different anticipated levels of health 
care utilization. New doctor and prescription drug 
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lookup features will provide consumers with more 
readily searchable information about network and 
prescription-drug coverage in different plans.113

By 2017, additional data will be incorporated, including 
plan quality ratings and the results of consumer 
satisfaction surveys.114 But much more can be done to 
simplify consumer choice and to improve the choice 
architecture facing individuals selecting plans.

ACTIVELY GUIDE CONSUMERS 
IN COVERAGE SELECTION
A recent paper by economists Ben Handel and 
Jonathan Kolstad exemplifies how personalized 
decision supports and defaults could make marketplaces 
more transparent and competitive, and also less 
burdensome to individual consumers.115 A key insight is 
that useful decision supports should extend beyond the 
convenient provision of pertinent information to more 
much active guidance based on specific information 
regarding patients’ specific preferences and needs.

These authors make several proposals to guide 
consumers towards plans most likely to match 
their projected health needs, network of providers, 
preferences about risk, and other factors. Handel and 
Kolstad also recommend an “opt-out” approach, in 
which marketplaces would be enabled to default-enroll 
a consumer into a particular plan when that represents 
an “unambiguous and substantial increase in value for 
the consumer.” 

More should be done to integrate decision-making 
and consumer support tools with the predictable 
needs of Americans with chronic conditions. Expert 
organizations such as the American Cancer Society 
could play a valuable role in preparing materials and 
automated decision aids that help consumers assess 
the quality of qualified health plans in treating specific 
conditions.116 

Although all of these tools will be helpful, they are not 
sufficient. Navigators and other types of enrollment 
assisters, including traditional agents and brokers, must 
help.117 Many people need human help accessing online 
resources. The most knowledgeable consumers may 
already have signed up for coverage, leaving many 
remaining uninsured who will need outreach and 
other services to obtain coverage and financial help. 
According to one recent survey, half of uninsured adults 
who were potentially eligible for financial help had not 
heard about subsidies or looked for information on the 
new marketplaces.118

When the ACA first launched, the federal government 
financed much of this human help, funding many 
programs that help consumers with the mechanics 
of plan enrollment and marketplace subsidies. 
During the first open enrollment period, some 4,400 
assister programs with more than 28,000 staffers 
and volunteers helped nearly 11 million consumers.119 

The federal government also funded state consumer 
assistance programs through the ACA.120 

Some policymakers had hoped that the need for 
such supports would decline as the ACA became a 
permanent fixture and the new marketplaces enrolled 
increasing numbers of the previously uninsured. 
Experience in Massachusetts and elsewhere suggests 
these hopes are misplaced. A particularly important 
challenge arises in reaching severely disadvantaged 
populations, such as individuals with substance use 
disorders or those under the supervision of the 
criminal justice system. States—particularly those that 
have rejected ACA’s Medicaid expansion—are now 
providing little outreach and technical assistance in 
these areas.121

The federal government can help to fill this gap.122 A 
permanent, well-trained corps of 10,000 additional 
full-time outreach and enrollment specialists would 
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augment existing efforts. A large city such as Chicago 
might have 200 additional specialists, who would be 
available to assist individuals with complicated health 
conditions or life circumstances, and to assist others 
such as Medicaid-eligible indigent individuals who 
would otherwise remain uninsured. The annual costs 
of such a corps, which we estimate to be on the order 
of $500 million, amount to less than $50 for every 
participant in the new marketplaces. Such costs may be 
offset by the savings to states of increased Medicaid 
enrollment, and by savings to both individuals and 
the federal government if such enrollment assisters 
could help marketplace participants more effectively 
comparison-shop different plans.

Private brokers and agents can also play a useful 
role. Some ACA supporters were initially skeptical 
that brokers could still play a valuable role once state 
marketplaces were implemented. In part because of 
initial implementation difficulties, but also because 
of their specific expertise and experience in the 
insurance market, brokers and agents have played 
an important and continuing role. Rather than being 
dis-intermediated by the new marketplaces, brokers 
are accounting for a surprisingly high proportion of 
enrollment in California, Kentucky, and other states.123 

Effective collaboration with private agents and brokers 
requires due attention to their commercial needs. 
Such collaboration also requires regulation of potential 
conflicts of interest and new training regarding low-
income consumers and other populations likely to 
participate in state marketplaces, who have rarely 
interacted with agents or brokers before.124

IMPROVE NETWORK AND 
FORMULARY TRANSPARENCY
Improved network and formulary transparency would 
greatly improve the consumer shopping experience. 
Federal regulations and the laws in some states require 
health plans to make their network directories and 

drug formularies available online and to update them 
regularly. Comprehensive federal regulations, however, 
apply only to qualified health plans sold through the 
ACA marketplaces (and to Medicare Advantage and 
Medicaid managed care plans), and state laws and 
regulations do not apply to self-insured group health 
plans, which cover the majority of employees covered 
through employee benefit plans. ERISA, which 
does cover employer plans, imposes less rigorous 
network disclosure requirements.125 Current statutes 
and regulations do not go far enough to ensure that 
insurers make available reliable provider directories and 
networks.

Transparent network coverage is necessary to ensure 
that consumers who enroll in narrow network plans 
understand the constraints they are accepting and can 
determine whether the providers they want or need 
are in-network.126 A uniform rating system should be 
developed for disclosing the breath or narrowness 
of provider networks. For example, McKinsey in its 
analysis of networks defines broad networks as those 
with 70 percent of all hospitals in the rating area 
participating, narrow networks with 31 percent to 70 
percent of all hospitals, and ultra-narrow networks with 
30 percent or less of all hospitals participating.127 Ratings 
such as these should be included on the summaries 
of benefits and coverage that health care plans are 
required to give all enrollees and shoppers so that 
consumers can determine up front the breadth of the 
plan’s network. Plans should also describe the criteria 
used for determining network participation, the cost 
differentials for enrollees who use in- or out-of-network 
providers, and how balance bills are handled.

Provider directories should be readily available online 
and in paper form. These must be easily searchable and 
understood by the general public. Consumers should 
be able to determine whether specific providers with 
whom they have established relationships, specific 
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types of specialties that they need, providers in their 
geographic location, or providers who speak their 
language or are accepting patients, are available in a 
network before they sign up for it.

Directories for individual and small group plans should 
be available to the public online without the need to 
log-in or to provide a password. Directories for all 
individual market plans should also be provided by 
insurers in machine-readable form to permit private 
companies to create search tools. Directories should 
include, and be searchable by, information on providers 
including name, contact information, location, specialty, 
languages spoken, and whether or not the provider is 
accepting patients. The recently launched federally 
facilitated marketplace doctor lookup tool should be 
supplemented by private marketplace search tools. 
If a network is tiered, providers should be identified 
and be searchable by tier. The directory should clearly 
define the ramifications of tiered status in terms 
comprehensible to ordinary consumers. 

Consumers should also be able to trust the accuracy 
of provider directories. Directories should be updated 
monthly. Only a handful of states currently require this, 
although CMS now require monthly updates from 
QHPs in the federally facilitated marketplaces.128 If a 
directory erroneously lists a provider as participating 
or accepting patients when the provider in fact is not, 
enrollees should be permitted to disenroll and enroll 
in a different plan. Network directory updates should 
be filed with state insurance regulators, who should 
make reviewing network directories part of their 
regular market conduct analysis, as well as respond 
to complaints about directories. Trusted consumer 
organizations such as Consumers Union or Consumer 
Checkbook could also rate plan networks for their 
comprehensiveness and quality.

Formularies should be available online and in machine-
readable form and regularly updated. Insurers and 

group health plans should not be allowed to remove 
drugs from a formulary or change its tier status within a 
plan year unless the drug is determined to not be safe 
or effective, a generic form of a previously brand-name 
only drug becomes available, or an over-the-counter 
equivalent of the drug becomes available. Nevada has 
recently considered a formulary regulation that takes 
this approach.129

STANDARDIZE INSURANCE PRODUCTS
Consumer shopping in the non-group market could 
also be improved through greater standardization. 
While it is important for consumers to have options 
in insurance markets and while product innovation 
can be beneficial to consumers, consumers do not 
benefit from having available many plans with minimal 
and confusing differences. Several state marketplaces 
have developed standardized designs for marketplace 
plans.130 Federal regulations already limit insurers to 
offering marketplace plans that are “meaningfully 
different,”131 but the standards for determining 
differences among plans are minimal.

The California marketplace requires insurers to offer 
plans in each of the four metal tiers and to offer a 
standardized plans in each tier.132 Research involving 
standardization of plans in Massachusetts found 
that it simplified consumer choice and improved 
consumer welfare.133 Although such comparisons 
do not demonstrate causality, another study found 
health insurance premiums significantly lower in 
California, with standardized plans, than in Florida, 
which allows insurers to market plans of their choosing 
without standardization.134 But states with greater plan 
standardization do not necessarily have lower rates than 
states with less standardization; product design issues 
are also important.135 CMS has recently proposed the 
establishment of a set of standardized plans for each 
metal level that insurers offering marketplace plans 
could use for 2017.
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Marketplaces should develop a limited number of 
standard product designs and require insurers that want 
to offer products in the market to offer those products. 
Insurers could also be allowed to offer a limited number 
of nonstandard products, but would have to justify 
why the product is valuable for some specific group 
of consumers and that offering such a product would 
not aggravate risk-segmentation or deter high-cost 
consumers.

4. IMPROVING MEDICAID FOR 
LOW-INCOME AMERICANS
Medicaid expansion is the ACA’s main strategy for 
expanding health care to low-income Americans. 
Seventy-two million Americans are enrolled in 
Medicaid, 13.2 million more than were enrolled in 2013 
before the ACA expansion was implemented.136 For 
these Americans, Medicaid plays a vital role, giving 
them access to health care they could never otherwise 
afford.

The Supreme Court’s 2012 decision in National 
Federation of Independent Business v. Sebelius (known 
as NFIB) gave states permission to opt out of the 
ACA’s Medicaid expansion. At this writing, twenty 
states have chosen to opt out.137 To attract states into 
the program, the administration has been allowing 
states substantial discretion under Section 1115 of the 
Social Security Act (known as the 1115 waiver program). 
This process should continue. Indeed, ongoing 
dialogue between conservative state officials and the 
Obama administration may be the most effective 
bipartisan negotiation now occurring in health policy. 
Yet the extent of discretion permitted states must be 
limited to avoid undermining Medicaid’s broader goals. 
And states could be offered additional incentives to 
expand Medicaid. Finally, several steps, outlined below, 
could be taken to make Medicaid more beneficial to 
Medicaid beneficiaries.

HAVE THE FEDERAL GOVERNMENT 
PERMANENTLY ASSUME THE ENTIRE 
COST OF THE MEDICAID EXPANSION 
POPULATION
In the wake of the Supreme Court’s NFIB decision, 
twenty states have declined to implement ACA’s 
Medicaid expansion, despite extremely generous 
federal matching rates that are currently 100 percent 
and will taper down to a permanent matching rate 
of 90 percent by 2020. ACA’s Medicaid expansion 
represents one of the most generous federal-state 
financing arrangements in the history of health policy. 
The Congressional Budget Office estimated that the 
federal government will pay 93 percent of the costs 
of the Medicaid expansion between 2014 and 2022. 
The additional cost to states represents a 2.8 percent 
increase in what they would have spent on Medicaid 
over the same period in the absence of health reform.138 
Indeed, a recent study has shown that Medicaid costs 
are growing more rapidly in states that have not 
expanded Medicaid than in states that have.139 

Economic analyses indicate that the local economic 
impact of Medicaid expansion is highly favorable to 
state government and to state economies.140 Resources 
provided through the Medicaid expansion frequently 
substitute for other state and local expenditures—for 
example, in the provision of correctional-system health 
services—and many Medicaid providers are actually 
public-sector entities or nonprofits financed by state or 
local governments.

Despite these benefits, many state officials and citizens 
report concerns regarding the fiscal burdens associated 
with ACA’s Medicaid expansion. One simple response 
to these concerns would be for the federal government 
to assume all remaining costs of the Medicaid expansion 
in all states. Given that the federal government is already 
committed to permanently assume 90 percent of the 
costs of covering this relatively healthy population, this 
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step would require little added federal expenditure—
about $5.2 billion to cover the 11.9 million newly eligible 
adults in calendar year 2020.141

CONSTRAIN 1115 WAIVERS 
Section 1115 of the Social Security Act has long 
authorized research and demonstration projects in 
Social Security Act programs, including Medicaid. 
Medicaid research and demonstration projects 
have been used for decades to waive or vary 
program requirements, often for many years, without 
meaningful research purpose or oversight and with 
little transparency.142 The ACA attempted to increase 
accountability for 1115 waivers, requiring opportunities 
for public comment both at the state and federal level 
and greater assurances that an 1115 project would 
actually comply with Medicaid requirements.143 

After the NFIB decision, conservative states began 
demanding that program requirements be waived 
under section 1115 as a condition of the states expanding 
Medicaid.144 In some ways, the resulting process has 
proved valuable. It has allowed genuine bipartisan 
negotiations between Republican state office-holders 
and the Obama administration, in which each side 
has strong incentives to expand health coverage. The 
resulting negotiation provided a politically palatable 
pathway for some states to implement Medicaid 
expansion despite deep-seated political opposition to 
the ACA itself.

States might also design innovative and constructive 
1115 waivers that improve the terms of the Medicaid 
expansion. For example, a state might explore better 
mechanisms to reduce churn between the Medicaid 
and marketplace plans, or to better coordinate care for 
individuals and families who move from one program 
to the other. Arkansas’ 1115 waiver program, which 
provides access for the Medicaid expansion population 
to the health insurance marketplace with premium 

assistance, appeared at least initially to help hold 
down premium increases and reduce “churn” between 
marketplace and Medicaid coverage.145 

Caution is warranted, however, in reviewing 1115 
waivers, as some states have submitted waiver requests 
that serve no research or demonstration purpose 
and are contrary to the goals of Medicaid itself. It 
is important for the Obama administration (and its 
successor) to reject waiver requests that would erode 
basic protections for Medicaid recipients. 

Some waiver requests, seek to enroll Medicaid 
recipients into mandatory wellness programs or 
charge copayments for selected forms of emergency 
department care or other services. The RAND Health 
Insurance Experiment and subsequent research indicate 
that even modest copayments and deductibles deter 
use of valuable care and can harm individuals facing the 
dual challenge of low-income and significant injury or 
illness. Efforts to impose cost-sharing on low-income 
or chronically ill populations thus deserve particular 
scrutiny.146 Although many specific waiver requests 
are poor public policy, these must be evaluated in 
light of their corresponding contributions to political 
compromise that might facilitate the provision of 
Medicaid to millions of low-income Americans who 
would otherwise go uninsured. 

Some of the most concerning waiver requests would 
require families with incomes below the federal poverty 
line to pay monthly premiums, or to satisfy a work 
requirement. These policies limit Medicaid access by 
making the program unaffordable for precisely the 
low-income population that needs the greatest help.147 

Moreover, they likely cost more to administer than they 
can potentially save—outside of their role in deterring 
appropriate take-up of the Medicaid program.148 The 
administration should continue to refuse 1115 waiver 
conditions that would suppress expansion-program 
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enrollment or make care unaffordable or that serve 
no legitimate research or demonstration purpose. 
If necessary, Congress should amend the Medicaid 
statute or section 1115 to prohibit such waivers.

ELIMINATE MEDICAID ESTATE RECOVERIES 
FROM THE EXPANSION POPULATION
The Medicaid statute allows states to recover program 
expenditures from the estates of certain Medicaid 
beneficiaries. This program is primarily targeted at 
elderly individuals who receive expensive long-term 
care and who may have a home or other assets that 
could be sold to repay the Medicaid program for the 
cost of these services at their death. The Medicaid 
statute, however, gives states the option of recovering 
Medicaid expenditures from the estates of any 
Medicaid beneficiary aged 55 or older. This includes 
beneficiaries in the expansion population.149 

Ten states have indicated that they may try to recover 
Medicaid expenditures from the estates of expansion 
population enrollees aged 55 or over.150 When 
beneficiaries are enrolled in a Medicaid managed care 
plan that is paid on a capitation basis, the full amount 
of the capitation charge is considered to be a Medicaid 
expenditure which could be recovered.151 

The possibility of an estate claim may tend to 
discourage individuals who are aware of it from 
enrolling in Medicaid, regardless of their need for 
health care. In fact, Medicaid beneficiaries who fall 
within the expansion population are likely to account for 
low health care expenditures compared to the elderly 
long-term residents against whom the estate recovery 
program is directed. They are also likely to live for a 
considerable period, during which the state will have to 
keep track of these individuals and the expenditures it 
has incurred before it can finally make a claim against 
the estate.

Medicaid estate recovery raises serious concerns in 
every beneficiary population. Enforcement of the 
estate claims against the expansion population is 
especially unwise, imposing high administrative costs 
for minimum recoveries and deterring appropriate 
take-up of the Medicaid program. Congress should 
amend the statute to bar estate recoveries against the 
expansion population. Alternatively, states can amend 
their statutes or regulations to eschew estate recoveries 
against members of the expansion population. At the 
very least, research should be undertaken to determine 
what the costs and benefits would be of eliminating 
these requirement.

IMPROVE MEDICAID PAYMENT RATES
It is vitally important that Medicaid beneficiaries not 
only possess Medicaid coverage but are actually 
able to use that coverage to obtain care. Indeed, the 
ACA amended the Medicaid statute to clarify that 
states were obligated under the program not just to 
pay for care, but also to ensure that care was actually 
available.152 For this to happen, providers must be paid 
rates sufficient to ensure adequate access.153 There is 
evidence that higher Medicaid reimbursement rates are 
associated with improved health outcomes, including 
lower infant mortality.154 Both liberal and conservative 
commentators regularly lament Medicaid’s low 
reimbursement rates, though neither political party has 
invested significant political capital in maintaining more 
competitive rates.

In many states, Medicaid reimbursement rates have 
fallen below the levels required to ensure practical 
access to needed services. Indeed, six states—Rhode 
Island, Florida, New Jersey, California, Michigan, 
and New York—impose Medicaid reimbursements 
for primary care that are 50 percent or less of what 
Medicare pays for primary care services.155 States 
that provide such low Medicaid payments for general 
or specialty providers are more likely to experience 
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access barriers among low-income recipients.156 
Such access barriers are most obvious in anonymous 
patient-caller tests, which in some states indicate that 
the majority of specialty physicians are reluctant to 
schedule appointments for Medicaid patients.157 Other 
data indicate that physicians spend less time per visit 
treating Medicaid patients. 

The ACA provided a temporary increase, covering 
2013 and 2014, in selected Medicaid reimbursement 
rates to achieve parity with Medicare rates.158 Recent 
research indicates that these changes induced 
significantly greater availability of appointments to 
Medicaid recipients, with the greatest improvement 
found in states that implemented the largest changes 
in reimbursement rates.159 After reimbursement rates 
were increased by the ACA, Medicaid recipients 
were about 8 percentage points more likely to 
successfully schedule appointments (66.4 percent 
versus 58.7 percent success rate seeking to schedule 
appointments).160 

Fifteen states have continued to provide such enhanced 
reimbursement after these provisions expired. 
Interestingly, some of these states, such as Mississippi, 
Alabama, and South Carolina, are among those most 
adamantly opposed to Medicaid expansion and other 
more politically prominent provisions of the ACA.161 It 
is encouraging that political leadership in these states 
spans the ideological spectrum. 

CMS has recently issued a final rule for ensuring access 
to care in state Medicaid fee-for-service programs.162 

Under the new rule, states are required to develop 
Access Monitoring Review Plans that specify data 
sources to be used to review beneficiary access. These 
plans must address the extent to which beneficiary 
needs are met, availability of care and providers, changes 
in beneficiary service utilization, and comparisons 
between Medicaid rates and rates paid by Medicare 
and commercial insurers. States must use these tools to 

review proposals for reducing or restructuring provider 
payments before submitting those proposals to CMS. 
States must also consider input from beneficiaries and 
providers prior to submitting such proposals. States will 
be required to monitor the effect of changes reducing 
or restructuring provider payments on access for at 
least three years after the changes are effective. 

States must additionally review every three years 
access to a core set of services—primary care (including 
dental), physician specialists, behavioral health, pre- 
and post-natal obstetrics (including labor and delivery), 
and home health services. States may review additional 
services at their discretion and must also review services 
for which the states or CMS receive a high level of 
complaints. States are required to implement ongoing 
mechanisms for receiving provider and beneficiary 
feedback on access to care. States must develop 
remediation plans within ninety days of discovering 
an access deficiency that would correct the problem 
within twelve months.

The final rule is a step forward in ensuring access to 
care for Medicaid beneficiaries, but more needs to be 
done. First, the final rule does not provide beneficiaries 
or providers a mechanism for initiating CMS review 
of the adequacy of Medicaid access to care in a state. 
With access to the federal courts further limited by the 
Armstrong case (discussed below), beneficiaries and 
providers need some means for initiating an independent 
review of state limits on access to care. This rule does 
not provide it. Second, the rule does not provide any 
concrete metrics for determining whether access is 
sufficient. CMS has requested further information on 
what metrics might be appropriate, but for now leaves 
the states to develop their own metrics.163 Finally, the 
rule does not prohibit states from implementing state 
plan amendments prior to CMS approval. Once a 
state submits a proposed amendment it can proceed 
to implement it, subject to later disapproval. CMS 
approval should be a prerequisite for implementation. 
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Congress should also make permanent ACA’s 2013 
and 2014 increases in Medicaid rates for primary care 
providers. As of June 2014, the federal government had 
spent an estimated $5.6 billion on this effort.164 This is 
a relatively modest expenditure given the overall scale 
of Medicaid expenditures, and it could be expanded 
to important classes of specialty providers, particularly 
those with known supply shortages for the Medicaid 
population. 

Another valuable carrot would be to raise the federal 
government’s Medical Assistance Percentage (FMAP) 
on Medicaid services for states that pay providers 
competitive rates. This reform would provide states 
with concrete incentives to raise provider rates. It may 
also alter Medicaid politics by calling specific attention 
to these concerns at the state level.

One template policy would be to raise federal matching 
rates five percentage points for each service in which 
the state reimburses providers some minimum rate. 
The threshold could, for example, be set at 70 percent 
of the corresponding Medicare rate.165 This modest 
threshold is close to the median in state rankings of the 
Medicare-Medicaid gap. Such a policy would have the 
further advantage of increasing overall federal support 
for Medicaid, which would relieve fiscal pressure on 
states.

ENSURE A JUDICIALLY ENFORCEABLE RIGHT 
TO ADEQUATE ACCESS TO MEDICAID 
PROVIDERS AND TO ADEQUATE MEDICAID 
PAYMENT RATES
The Supreme Court has long recognized that federal 
requirements under programs such as Medicaid 
enacted through the authority of Congress under the 
spending clause are binding on the states under the 
Supremacy Clause of the Constitution. State laws, 
regulations, and practices that violate the Medicaid 

statute are thus illegal. The federal government has 
limited power, however, to enforce these federal 
requirements. As a practical matter, it cannot defund 
Medicaid programs. While it can reduce funding to 
the states when states spend money in violation of 
federal law, this strategy is usually counterproductive, 
hurting the beneficiaries the program is intended to 
help. Moreover, federal enforcement actions against 
the states cannot be initiated by beneficiaries who are 
harmed by illegal state actions.

The Supreme Court has also long recognized that 
beneficiaries of Social Security Act public assistance 
programs, including Medicaid, are not able to enforce 
their rights through federal or state administrative 
proceedings, and thus are dependent on the federal 
courts to protect their rights. These rights are 
enforceable under 42 U.S.C. §1983, a Reconstruction-
era civil rights statute that allows individuals who are 
harmed by the actions of state officials acting in their 
official capacity to sue for violation of their rights 
under federal law. Several courts have also in the 
past recognized the rights of Medicaid beneficiaries 
and providers to sue state officials directly under the 
Constitution’s Supremacy Clause for violation of 
federal law.166 

Under 42 U.S.C. § 1396a(a)(30)(A), a state that 
accepts federal Medicaid funds must adopt a state 
plan containing methods and procedures to “assure 
that payments are consistent with efficiency, economy, 
and quality of care and are sufficient to enlist enough 
providers so that care and services are available . . . 
at least to the extent that such care and services are 
available to the general population.” In Armstrong 
v. Exceptional Child Center,167 the Supreme Court 
concluded that providers cannot sue state officials under 
the Supremacy Clause to enforce this requirement. 
Medicaid providers and beneficiaries are still permitted 
to sue under Section 1983 to protect rights that they are 
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clearly granted under the Medicaid program. Supreme 
Court decisions have sharply circumscribed the scope 
of rights protected by that provision, however, and the 
lower courts have generally held that providers have no 
rights to sue for adequate payments under this section.

The Department of Health and Human Services should 
provide beneficiaries and providers an administrative 
remedy for challenging inadequate provider access 
before CMS, as recommended above. Where CMS 
approves rates without adequate review or in the face 
of evidence that the rates are not adequate, providers 
and beneficiaries should be able to sue in federal court 
to review the CMS decision. Congress should also 
clarify that beneficiaries have a right to sue in federal 
court to enforce other Medicaid requirements. The 
courts should not be allowed to pare these rights back 
further.

RECONSIDER A “PUBLIC OPTION” EARLY 
MEDICARE COVERAGE WITHIN HEALTH 
INSURANCE MARKETPLACES
Early legislative draft versions of what eventually 
became the ACA included language that would 
have provided marketplace participants the option of 
purchasing public coverage, modeled on Medicare. 
The competing public option proposals considered 
at the time would also have allowed the public plan 
different degrees of leverage in exploiting Medicare’s 
great market power for care provided to retirees to force 
doctors and hospitals to accept lower reimbursement 
rates for younger public option patients. 

Fear of Medicare’s bargaining power among insurers, 
hospital and physician groups, pharmaceutical firms, 
and medical supply and device companies politically 
doomed the public option in the 2008–10 ACA 
debate. The public option also raised significant 
implementation concerns. In the absence of proper 
risk-adjustment and plan regulation, public plans could 

fall prey to adverse selection, serving disproportionate 
numbers of the most costly, complex, or disadvantaged 
patients. Nonetheless, a well-designed public option 
might seriously compete with private coverage. It 
would also impose needed price discipline on providers, 
particularly those that dominate particular local market 
areas.

Congress rejected public option proposals during 
the ACA debate, substituting in its place a nonprofit 
cooperative (CO-OP) insurance program. The CO-
OP program was severely hobbled by legislative 
restrictions, however, and was further weakened by 
funding limits imposed by subsequent congresses. 
Half of the CO-OPs have now failed. The program 
has not proven an adequate substitute for a robust 
public option. Considering the defects of the CO-
OP program, it may be time to reconsider the public 
option, despite the political and operational challenges. 

One initial step could be to offer a public plan to 
people over the age of 60. This is a costly coverage 
group, whose needs most closely resemble traditional 
Medicare. Many near-retirees face rather high 
premiums and out-of-pocket expenses, yet earn too 
much to receive marketplace subsidies. A public option 
plan geared to this population may thus be especially 
beneficial. A demonstration project within selected 
markets with limited insurer competition might 
demonstrate important benefits for both patients and 
payors.

RAISE OR ELIMINATE MEDICAID AND 
SUPPLEMENTAL SECURITY INCOME 
ASSET LIMITS FOR PEOPLE LIVING WITH 
DISABILITIES
The ACA assists Americans living with disabilities 
through a number of important provisions, including 
the elimination of annual and lifetime insurance caps, 
bans on discrimination based on preexisting conditions, 
and the requirement of essential health benefit 



41The Century Foundation | tcf.org

coverage in the individual and small group market, 
including benefits previously limited or unavailable 
through commercial insurance, such as rehabilitation 
and habilitation services. The ACA also supported a 
number of demonstration projects and supports for 
state governments, such as the Balancing Incentive 
Program, seeking to reduce reliance on institution-
based care.168

Despite these advances, the ACA failed to address 
several issues of special importance to the disability 
community. The ill-fated CLASS Act—the Community 
Living Assistance Services and Supports program, 
which would have offered a long-term insurance option 
that would allow the elderly and disabled to remain 
in their homes—was the most prominent provision 
specifically directed to disability concerns.
 
One important issue unaddressed in the ACA 
concerns the asset limits imposed on individuals 
who become Medicaid recipients on the basis of a 
qualifying disability.169 Medicaid asset limits aggravate 
the separate and stringent asset limits imposed by the 
Supplemental Security Income (SSI) program, which 
limits countable resources to $2,000 for an individual 
and $3,000 for a couple.170 These asset limits exclude 
from consideration the value of one’s residence, one 
vehicle, and personal effects such as wedding rings. 
Yet they count even modest emergency savings, 
retirement accounts, life insurance, and other routine 
financial tools that people with disabilities likely need to 
live in the economic mainstream. 

Retention of Medicaid asset limits is especially puzzling, 
because benefits provided through Medicaid’s 
eligibility expansion for low-income recipients do not 
impose similar asset requirements. Thus, individuals 
who receive Medicaid on the basis of spinal cord injury 
are typically barred from possessing more than a few 
thousand dollars in financial assets. Yet in the same 
states, individuals who qualify for Medicaid on the basis 
of low-income face no similar asset limitation. 

The extreme nature of these asset limits has generated 
bipartisan calls for less-stringent policies. The Achieving 
a Better Life Experience (ABLE) Act represents 
one effort to address this challenge. The bill was co-
sponsored by seventy senators and by 359 members 
of the House. The presence of such co-sponsors 
as Senators Bernie Sanders, Jay Rockefeller, Mitch 
McConnell, and James Inhofe indicates the bipartisan 
support for a change.171 

The ABLE Act establishes tax-advantaged accounts 
modeled on the 529 accounts many affluent parents 
use to save for their children’s college expenses. These 
accounts can be used for qualified expenses, including 
education, housing, training services, technology, 
and transportation. These accounts are exempt from 
Medicaid asset limits. Families can contribute up to 
$14,000 annually, with the first $100,000 exempt from 
standard SSI asset limits. Individuals who accumulate 
more than $100,000 become ineligible for SSI cash 
benefits but would retain Medicaid eligibility.172 

The ABLE Act helps many families with long-term 
saving and planning by freeing them from tight asset 
limits. By reducing the complexity of financial planning, 
it reduces incentives for furtive or otherwise unwise 
Medicaid asset-shielding practices. Yet the ABLE Act 
has key limitations. Most important, it is confined to 
individuals whose onset of disability was prior to age 
26. Most people with adult-onset disabilities are thus 
excluded. The ABLE Act does not address other 
financial assets people might have accumulated over 
the course of their lives.

One obvious improvement in the ABLE Act would 
be to raise the age threshold to 65. This would provide 
substantial protection to the entire population of 
working age living with disabilities. Congress should 
also substantially increase Medicaid financial asset 
thresholds for individuals with qualifying disabilities. 
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Raising these thresholds to $100,000 would 
accommodate the typical needs of disabled individuals 
while retaining incentives for the truly affluent to obtain 
private insurance for long-term care.

Raising Medicaid and SSI asset limits is only one 
component of a more comprehensive policy. This policy 
change would at least render Medicaid policies less 
punitive and destructive when individuals encounter 
disability, while improving incentives for saving and 
investment. Given support among both Democrats 
and Republicans for such efforts, this is one fruitful area 
for bipartisan compromise.173

CONCLUSION
Even as the successes of the ACA become increasingly 
apparent and it becomes more deeply embedded in our 
health care system, political calls to repeal it continue. 
The House of Representatives has voted nearly sixty 
times to repeal the ACA. Yet a majority of Americans 
would rather keep or expand the law than repeal it.174 

Millions of Americans are now insured through ACA. 
Millions more benefit from its regulatory protections, 
such as bans on insurer discrimination against the sick 
and injured. Billions of dollars are now flowing to state 
governments, insurers, and medical providers. In short, 
ACA is now embedded in the fabric of American life.

This report offers a number of proposals for building 
on the ACA, to make health coverage and health care 
even more affordable, accessible, and understandable 
for Americans. We understand that in the current 
political climate, improvements to the ACA that require 
congressional action are unlikely. Yet an administration 
committed to improving access could take some of the 
actions we recommend without new legislation, while 
other proposals could be implemented by the states, 
marketplace, or simply by insurers.

The ACA was the beginning, not the end, of a process 
that holds out the promise of transforming health 

insurance and health care for the better. It has covered 
millions of people who otherwise would be uninsured. It 
has set in place mechanisms to help control the growth 
of spending. It will enhance the quality of health care 
by improving information and promoting competition. 
But, like most major laws, it contains flaws and left 
many problems unaddressed. It was the first, not the 
last, word in health reform. “Repair and improve,” not 
“repeal and replace,” is the current political and policy 
challenge.175 We hope our report advances this goal.
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